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Introduction

This report sets out the issues surrounding potential changes to the European legal copyright
framework, and primarily those related to a revision of Directive 2001/29/EC of 22 May 2001
regarding  the  harmonisation  of  certain  aspects  of  copyright  and  related  rights  in  the
information society.

Part  one  provides  an  analysis  of  the  hearings  conducted  on  the  application  of  Directive
2001/29/EC, and reactions to its potential revision.

Part two reveals some of the difficulties encountered since the Directive was adopted, and
makes reference to some possible areas for change in the field of copyright and related rights,
as well as to exceptions to and limitations of such rights.

Part three shows that literary and artistic property rights cannot be viewed as 'self-sufficient',
and puts forward proposals with a view to finding a better balance between authors' rights and
interests and those of the users of copyright works, and also to improving the effectiveness of
the applicable law, particularly as regards the provisions of Directive 2000/31/EC regarding
certain legal aspects of information society services, notably e-commerce, within the internal
market.
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1. A revision of Directive 2001/29/EC alone is not currently a high priority in the
area of copyright protection

1.1. The potential revision of Directive 2001/29/EC alone has prompted largely negative
reactions

In accordance with its  mission letter,  the mission heard all  of the parties  affected by the
revision  of  Directive  2001/29/EC.  Although  some  technical  service  providers  and
representatives of users of copyright works are in favour of the revision, the large majority of
the reactions to this possibility are negative, particularly from rights holders.

1.1.1. The  mission  endeavoured  to  hear  all  of  the  parties  concerned  by  the  revision  of
Directive 2001/29/EC.

In its communication on content in the Digital Single Market dated 18 December 20121, the
European  Commission  indicated  that  it  would  work  on  two  parallel  tracks  of  action  to
improve the functioning of the digital single market, while ensuring a high level of protection
of intellectual property rights. The first was part of a dialogue with professionals – Licences
for  Europe  – seeking practical  solutions,  particularly innovative licensing  regimes,  in  the
context of the existing legislative framework. The second relates to the revision of the EU
legislative copyright framework with a view to a decision in 2014 on whether to table the
resulting legislative reform proposals to the Council.

The possibility of reopening the debate at a European level on copyright protection in the
digital economy met with questions and concerns.

Given the importance of the topic, the Chair of the  High Council for Literary and Artistic
Property has asked this mission to reflect on the issues surrounding potential changes to the
European legal copyright framework, and primarily those related to Directive 2001/29/EC of
22 May 2001 regarding the harmonisation of certain aspects of copyright and related rights in
the information society2.

In order to lead this reflection, the mission heard representatives from all of the organisations
and categories related to copyright protection.

In order to help the various parties to achieve a more in-depth reflection on the revision of
Directive 2001/29/EC, the mission began by drafting a document identifying the issues that
were likely to be examined by the European Commission, which it sent to all of its contacts.
On  the  basis  of  this  document,  it  organised  several  group  meetings  relating  in  turn  to
copyright,  rights  related  to  copyright  and internet  technical  service  providers,  in  order  to
obtain initial reactions by the relevant organisations and to encourage them to think about
potential recommendations for changes to be made, should the European Commission submit
a proposal to the Council to revise the Directive.

Secondly,  it  heard  the  associations,  trade  unions  and  collecting  societies  representing  the
authors, artists and performers, producers and publishers, internet technical service providers,

1

 View  the  communication  at:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=COM:2012:0789:FIN:FR:PDF
2  Refer to the mission letter in Appendix 1.
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together with user representatives and experts3, in order to collate their verdicts and ideas on
copyright protection in the digital world.

It also met representatives from the European Commission's Intellectual Property Directorate
and  Directorate-General  for  the  Internal  Market  and  Services,  in  order  to  gain  further
information on the work timetable at a European level, and on the options that are likely to be
available.

Thirdly, both before and after the European Commission launched a public consultation on
the revision of the European copyright framework, it again organised group meetings with the
collecting  societies  and  organisations  representing  right  holders  in  order  to  review  their
opinion on the revision of Directive 2001/29/EC and to provide them with possible areas for
change in European law on this topic.

1.1.2. The potential revision of Directive 2001/29/EC alone has prompted mainly negative
reactions.

The many hearings and written contributions collated by the mission show that amongst the
organisations representing the interests of the right holders of copyright and rights related to
copyright, the vast majority of reactions to a potential revision of Directive 2001/29/EC are
negative.

Many types of criticism have been raised at the request of the European Commission.

Firstly, the very concept of a revision of the European legal copyright framework has been
rejected, regardless of the types of amendments to be made to the actual legislation.

Indeed, given the sensitive nature of the topic and the differing stances of the Member States,
negotiations for a revision of Directive 2001/29/EC would undoubtedly be long and complex,
and their outcome is uncertain.

Nearly five years after it was adopted, discussions regarding the current Directive and the
difficulties involved with transposing it into national law are still fresh in our minds.

Furthermore, the adoption of a revised Directive 2001/29/EC would give rise to a new period
of  uncertainty  as  regards  applicable  copyright  rules,  while  the  industrial  and  financial
challenges related to copyright continue to increase.

Indeed, given the generic nature of the Directive's provisions and the regular addition of new
services  and  uses  in  the  digital  world,  the  applicable  rules  are  sometimes  difficult  to
determine, to the extent that both the national and European high courts play an essential role
in legal regulation of the digital world.

Consequently,  the  vast  majority  of  organisations  representing  right  holders  together  with
internet  technical  service  providers  consider  overturning  the  applicable  legal  framework
inappropriate, at a time in which the main questions raised by Directive 2001/29/EC and by
the provisions transposing the Directive into national law have been answered by case law
from the Court of Justice of the European Union or the Cour de Cassation.

Secondly,  representatives  of  rights  holders  fear  that  the revision  of  Directive 2001/29/EC
would lead to a step backwards for the protection of copyright at a European level.

The current Directive legislation does in fact provide a relatively good level of protection for
right holders.

Indeed on the one hand, the Directive does not question the variety or territorial application of
copyright and related rights within the European Union.

3  View the list of people and organisations heard in Appendix 2.
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Thus, the author of an intellectual work has the option of transferring various patrimonial
rights which he/she holds exclusively to people or entities in different ways according to the
rules of the various Member States, including reproduction rights, communication or making
available to the public rights and distribution rights.

On  the  other  hand,  the  20  or  so  exceptions  and  limitations  to  reproduction  rights  or  to
reproduction and communication or making available to the public rights do not constitute
rights  for  their  beneficiaries,  but  rather  exceptions  to  the  exclusive  right  of  the  author.
Therefore they cannot be invoked in support of a direct law suit, but as a means of defence in
an infringement case4.

Furthermore, apart from the temporary technical copy exception set out by Article 5 (1) of the
Directive,  the implementation of  these  exceptions  and limitations  is  optional  for  Member
States5.

Finally, while requiring Member States to ensure that users can in fact benefit from some of
the  exceptions  that  exist6,  Article  6  of  the  Directive  sets  out  legal  protection  against  the
bypassing of technical measures to protect exclusive rights.

And yet the current situation seems to be weighted against the interests of authors and other
exclusive right holders.

The reopening of the copyright debate is happening at a time in which users appear to be less
aware  of  the  need  for  authors  to  receive  fair  payment,  and  in  which  technological  and
economic developments have strengthened the position of internet technical service providers.

Thus, although maintaining a fair balance between the rights and interests of authors on the
one  hand  and  user  access  to  copyright  works  on  the  other  hand  should  now  lead  to  a
strengthening of right holders' prerogatives, there is a great risk that negotiations would lead
to a reduction of the scope of exclusive rights and a longer list of copyright exceptions.

Thirdly,  right  holder  representatives  criticise  the  European  Commission's  chosen  method,
which consists of studying the possibility of revising Directive 2001/29/EC alone, without
reflecting on the consistency of all European legislation on copyright and related rights, and
excluding any revision of Directive 2000/31/EC of 8 June 20007.

Indeed firstly, the main obstacle to copyright enforcement is currently the protective regime
which covers internet technical services providers who, in accordance with the provisions of
the Directive, are exempt from all liability for the information that they send, store or host,
even if they perform acts to which authors' exclusive rights are applied.

Secondly, logic dictates that these two Directives should be revised concurrently, given that
they both deal with legal aspects of the digital  economy and that the European legislator

4  On this point, see Court of Cassation, 1st civil division, 28 February2006, Studio Canal et al. v. association UFC,
no. 05-15.824 and 05-16.002 and 19 June 2008, Perquin v. Films Alain Sarde et al., no. 07-14.277.
5 Thus, France has not implemented in national law the exceptions to reproduction rights for ephemeral recordings of
works by broadcasters, or for the reproduction of programmes by non-profit social institutions as set out by Article 5,
(2) points d and e, or the exceptions to reproduction, communication or making available to the public rights for the use
of works during religious or official ceremonies, for works that are permanently located in public places, for works that
are unintentionally included in another product, or for building designs or plans required for their reconstruction, as set
out by Article 5, (3), points g, h, i and m of the Directive.
6  These  include  the  exceptions  for  reprography,  reproduction  by libraries,  museums and archives,  for  ephemeral
recordings of works by radio stations for their own use,  for reproduction by non-profit social  institutions, and the
research and education exception, the disability exception, the exception for the purpose of public safety and, under
certain conditions, the private copying exception. The full list of these exceptions is provided in Article 6, (4) of the
Directive. 
7 This Directive relates to certain legal  aspects of information society services in the internal  market,  in particular
electronic commerce.
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advised that they should come into force at the same time8, even if Directive 2000/31/EC has
a greater scope.

Limiting  the  modification  of  the  European  legal  copyright  framework  to  the  revision  of
Directive 2001/29/EC increases the risk that protection granted to copyright moves backward.

The negative reactions of rights holders representatives  to the possibility of a revision of
Directive 2001/29/EC alone have been reinforced by the outcome of talks held as part of
Licences for Europe, and by the content of the European Commission's public consultation on
the revision of Directive 2001/29/EC.

Firstly, both web user representatives and also organisations representing certain specific user
categories,  such  as  researchers  and  library  representatives,  left  the  Licences  for  Europe
working  groups  before  the  work  was  complete.  Therefore  the  practical  results  of  these
structured discussions held between professionals were limited.

Although some right holder representatives were glad of the relative failure of the exercise,
the attitude of users and technical service providers attests to their confidence that the next
modification of the Directive will move towards a relaxation of copyright rules.

Secondly,  the public consultation on the revision of European copyright rules,  which was
launched by the European Commission on 5 December 20139, attests to the risks linked to a
revision of Directive 2001/29/EC.

Indeed, the questions asked related primarily either to the territorial application of rights in the
digital  world and the disadvantages of such an application for the smooth running of the
internal  market,  or  to  the  extension  of  the  list  of  exceptions  and  limitations,  and  the
withdrawal of their optional nature for Member States.

1.1.3. Technical  service  providers  and  some  user  categories  are  however  in  favour  of
revising Directive 2001/29/EC

The European Commission's initiative and the possible revision of Directive 2001/29/EC have
also prompted positive reactions, both from certain internet technical service providers and by
certain user categories and consumer associations.

The current Directive is criticised by technical service providers on three counts:

Firstly, they believe that the Directive has maintained a traditional view of the notions of the
reproduction right and the communication to the public right, which has not been adapted to
the digital world.

Therefore,  according  to  these  operators,  services  offered  through  the  internet  involve
successive copies of works, to which the reproduction right should not apply, and links from
one site to another,  to  which the communication or making available  to the public  rights
should not apply.

The fears of service providers are illustrated by the uncertainty that surrounds the responses of
the Court of Justice of the European Union to the preliminary matters referred to it. In this
respect, the response recently provided by the Court to the issue of whether a hyperlink to a

8  On this subject see recital 50 of Directive 2000/31/EC, which states: "It is important that the proposed directive on the
harmonisation of certain aspects of copyright and related rights in the information society and this Directive come into
force within a similar time scale with a view to establishing a clear framework of rules relevant to the issue of liability
of intermediaries for copyright and relating rights infringements at Community level."
9  It can be viewed at: http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/index_fr.htm
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copyright work located on another website constituted the application of the communication
to the public right did not resolve all questions10.

Furthermore, some service providers also defend the idea that the communication or making
available to the public rights should not be applied to file, image or video sharing through
websites between private individuals.

Secondly, they consider that the territorial application of copyright and the existence of a long
list of optional exceptions and limitations hinder the smooth running of the internal market.

They appeal for the system of a long list of rigorously interpreted exceptions to be withdrawn,
and  argue  that  whether  or  not  an  exclusive  right  applies  to  an  act  or  whether  such  an
application is avoided depends solely on the result of the three-step test set out by Article 5 (5)
of Directive 2001/29/EC11.  

Failing this, the greatest possible number of exceptions should be harmonised at a European
level, both their existence, which should be mandatory, and the terms and conditions of their
implementation.

Thirdly,  service  providers  believe  that  the  provisions  of  the  Directive  which  authorise
Member States to take appropriate measures against copyright infringements are too general
and have given rise to questionable decisions, particularly Article 8 (3)12, which states that
measures may be taken against them on the grounds that their services have been used to
infringe copyright, at the request of rights holders, even if they are not responsible for such
infringement.

Thus,  pursuant  to  Article  L. 336-2  of  the  French  Intellectual  Property  Code [code  de  la
propriété intellectuelle], which transposes Article 8 (3) of the Directive into national law, the
Court of Cassation ruled that a professional organisation could order Google to delete the
additional terms suggested during requests made by web users which point these users to sites
providing illegal downloads of copyright works13.

Also  pursuant  to  these  provisions,  the  Paris  tribunal  de  grande  instance ordered  internet
service  providers  and  search  engines  to  take  any measures  required  to  prevent  access  to
websites in the 'Allostreaming' network from French soil14.

As  for  users  and  consumer  associations,  their  expectations  of  a  revision  of  Directive
2001/29/EC  consist  of  either  a  broadening  of  the  scope  of  certain  existing  copyright
exceptions and limitations, the definition of which they deem excessively restrictive, or the
creation of new exceptions to take into account uses which had not been developed ten years
ago. 

Requests for a broader scope relate above all to exceptions for libraries and exceptions for
research and educational purposes.  The former are deemed technologically inadequate for
user expectations. The latter are criticised in that the differences in transposition between the
Member States hinder cross-border projects, which are common in the field of research 15.

10 See CJEU, 13 February 2014, Svensson, case C-466/12. Other preliminary matters on similar topics are pending with
the Court. 
11  Article 5: "(...) 5. The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a normal exploitation of the work or other subject-matter and do not
unreasonably prejudice the legitimate interests of the rightholder. ". This test is taken from Article 9 (2) of the amended
Berne Convention for the Protection of Literary and Artistic Works dated 9 September 1886.
12 Article 8: "(...)  3. Member States shall ensure that rightholders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe a copyright or related right."
13  See Cass. 1st civ., 12 July 2012, SNEP v. Google France, no. 11-20.358.
14  See Paris CFI, 28 November 2013, APC et al. v. Auchan Telecom et al., no. 11/60013.
15 Laid down by Article  5  (2)  (c)  and (3)  (a)  and (n)  of  Directive 2001/29/EC, and by Article  6 (1)  of  Directive
2006/115/EC.

7



Requests to create new copyright exceptions relate primarily to activities known as 'text and
data  mining'  (TDM),  which  consists  of  the  computer  processing  of  groups  of  texts  or
databases in order to extract new knowledge, together with so-called transformative works
and, more generally, user-generated content (UGC), defined as works created using a pre-
existing work.

A desire for better harmonisation of the private copying exception has also been expressed,
both  as  regards  the  exception's  conditions  (and  therefore  its  scope),  and  as  regards  its
compensation arrangements.

Notwithstanding these statements by certain service providers  and user  categories,  and as
previously indicated, the consultations carried out by the mission show that the vast majority
of the organisations heard by the mission are opposed to the reopening of negotiations on
Directive 2001/29/EC.

1.2. The possibility of only Directive 2001/29/EC being revised, in favour of a relaxation
of copyright rules, explains the content of these reactions.

The negative reactions to the possible revision of Directive 2001/29/EC alone are primarily
explained by the fact that, against a backdrop of the weakening of copyright protection at a
European level, it is now time to re-examine the relevance of the protection regime offered to
internet technical service providers by Directive 2000/31/EC.

1.2.1. The  no  liability  regime  for  internet  technical  service  providers  has  weakened
copyright protection

Online  service  providers  such  as  Google,  YouTube,  Dailymotion  and  Facebook,  have
benefited from and been allowed to develop by the protection status offered by Articles 12 to
15 of Directive 2000/31/EC, in particular the status of hosting provider as set out by Article
14 thereof.

Pursuant  to  the  above  provisions,  service  providers  whose  business  involves  storing
information provided by third parties are not liable for the information stored, provided firstly
that  they  have  no  knowledge  of  the  illegal  nature  of  the  suppliers'  actions  or  of  the
information that has been supplied, and secondly, that as soon as they are made aware of the
illegal nature of certain information and files, they promptly withdraw them or ensure that
they cannot be accessed.

The  no liability  regime thus  defined constitutes  an  exception  to  the  historical  movement
towards the accountability of economic operators due to the damage caused by their business
activity.

It  was justified by the wish to create a legal framework that would ensure free access to
information society services, and therefore the development of efficient web infrastructure
and technical operators.

Thus recital 42 of Directive 2000/31/EC states: "The exemptions from liability established in
this Directive cover only cases where the activity of the information society service provider
is limited to the technical process of operating and giving access to a communication network
over which information made available by third parties is transmitted or temporarily stored,
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for the sole purpose of making the transmission more efficient;  this activity is of a mere
technical, automatic and passive nature, which implies that the information society service
provider has neither knowledge of nor control over the information which is transmitted or
stored."

The no liability regime was therefore narrowly defined and was only supposed to apply to
certain pre-determined technical operations, to enable improved circulation of data between
web  users. However,  the  national  and  European  courts  have  chosen  to  accept  a  broader
concept of the activities of conduit, storage or hosting on the internet.

Firstly,  indeed in  a  judgment  issued in  the  field  of  industrial  property,  on  business  links
provided by Google,  the Court of Justice of the European Union ruled that Article 14 of
Directive  2000/31/EC  could  be  applied  to  an  internet  search  service  provider,  if  it  was
established that it was not playing "an active role in such a way as to grant it knowledge or
control of the stored data"16.

Secondly, the Court of Cassation ruled that companies that publish photos online or reference
photos on the web could claim the status of a hosting provider, provided that they were not
involved in any selection of the content. The fact is that such sites sell advertising space had
no impact on the status of these service providers17.

Provided that they are careful not to interfere in the selection and formatting of the content,
online  service  providers  and  retail  sites  therefore  seem  to  be  able  to  benefit  from  the
conditional no liability status set out by Directive 2000/31/EC. 

However it is difficult to maintain, as stated by Article 14 of Directive 2000/31/EC regarding
hosting activities, that operators such as Google or Dailymotion are the sole recipients of the
search engine service or photo and video referencing, and that the services that they provide
consist  solely  of  improving  the  technical  quality  of  the  transmission  of  information  or
temporarily storing data.

And yet the impact of this no liability regime is tantamount to a limitation of copyright.

Admittedly, on the one hand, technical service providers are liable for the copyright works
appearing  on  their  site  which  they  know  have  been  created  or  transmitted  in  breach  of
copyright rules, and on the other hand national authorities have the option of ordering such
service providers take down illegal content.

Yet only the most powerful rights holders have the resources to enable them to identify all
instances of illegal content appearing on the internet and to ensure that it is taken down.

Moreover, this regime in principle exempts technical service providers from performing any
checks on the legality of the text, photos or videos uploaded onto their websites, and prohibits
administrative authorities and national courts  from demanding that such providers prevent
illegal  content  that  has  previously  been  taken  down  from  being  reposted  (stay  down
procedures), or that they set up general monitoring and filtering systems for such referenced
content18.

The result of the no liability regime for internet technical service providers, as interpreted by
the case law, is that copyright protection in the digital  economy is  not always effectively
guaranteed.

16 See CJEU, 23 March 2010, Google Inc. v. Louis Vuitton, case C-236/08 to C-238/08, points 109 to 120.
17 See  Cass.  1st civil  division.,  17 February  2011,  Carion  v.  Dailymotion,  no. 09-67.896  and  12 July  2012,
Auféminin.com v. Philippot, nos. 11-15.165 and 11-15.188.
18 See CJEU, 24 November 2011, Scarlet Extended v. Sabam, case C-70/10, paras 37 et seq. and 16 February 2012,
Sabam v. Netlog, case C-360/10, paras 35 et seq. and Cass. 1st civ., 12 July 2012, Google France v. Bac Films, no. 11-
13.666.
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1.2.2. The time has come to question the merits of maintaining this derogation regime 

The radical changes to the creative economy over the past ten years provides grounds for
examining the possibility of a concurrent revision of Directive 2000/31/EC.

Firstly,  digital  technology  has  redefined  the  value  chain  in  the  cultural  economy  to  the
detriment  of  authors,  performers  or  producers  of  copyright  works  in  favour  of  online
communication service providers.

Over a period of around 15 years, new capital goods and services have been created, primarily
due to the development of high-speed internet access.

These new services have made it easier to access cultural goods, but have also changed how
such cultural goods are consumed.

On the one hand, there has been a clear shift  of the consumption of cultural  goods from
traditional broadcasting channels to the internet.

Thus, consumption of cultural goods is one of the main public uses of the internet. According
to the Ifop/Hadopi poll19, 65% of web users use the internet to catch up with the news, 47% to
listen to music, watch videos or read books online, and 18% to play video games online. The
percentages were higher for youngest respondents.

Moreover, online trade and purchases have grown exponentially over recent years. According
to data released by Eurostat20, 38% of individuals within the European Union ordered goods
or  services  on the  internet  in  2013,  whereas  in  2002 only a  small  minority  did  so.  This
percentage reached 44% in France and 71% in the United Kingdom.

On the other hand, new consumption patterns have appeared for cultural goods, marked by the
emergence  of  free-of-charge  models  funded  by advertising,  particularly in  the  music  and
audiovisual production sectors.

Therefore, according to the aforementioned Ifop/Hafopi poll,  88% of consumers of online
television series obtain content solely or most often free-of-charge, which is also true for 87%
of music and photo consumers and 82% of film consumers. 

This change in consumption patterns for cultural goods has resulted in a redefinition of the
cultural economy value chain.

On the one hand, the value share captured by manufacturers of communication goods aimed
at the general public (computers, tablets, smartphones) and by online communication service
providers (particularly Apple, Google, Facebook and Amazon) has risen sharply.

Online communication service providers now occupy the role of an intermediary between
content creators and consumers, and do not require the services of publishers. They are in a
strong position to monetize their services by selling banner ads.

On the other hand, the value share captured by creators and publishers has fallen, due firstly
to the influence of a change in behaviour towards the free consumption of cultural goods, and
secondly, the power of the online communication service provider market.

19 Consult the Hadopi survey:  Biens culturels et usages d’Internet : pratiques et perceptions des internautes français
[Cultural  goods  and  internet  usage:  French  web  users'  habits  and  perceptions],  January  2013:
http://hadopi.fr/sites/default/files/page/pdf/HADOPI-160113-BU2-Complet.pdf
20 See http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&language=fr&pcode=tin00067&plugin=1
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According to a study carried out by the firm Arthur D. Little21 on the revenue of the 30 main
representatives of each stakeholder category in the digital economy, the turnover of online
communication service providers and manufacturers of consumer goods rose respectively by
152% and 68% between 2006 and 2011, while the turnover of content providers rose by just
10% over the same period.

Secondly, powerful economic operators have established themselves in the digital economy
sector.

Online video sites such as YouTube and Dailymotion, social networks such as Facebook, on-
demand music streaming services such as iTunes or Deezer and image banks on the internet
such as Shutterstock or Fotolia did not exist in 2001. At this time, Netflix had also not yet
developed its on-demand video service.

Nowadays, these companies are powerful and even dominant stakeholders in their respective
sectors. Therefore, we must question whether or not the no liability dispensation regime on
which they rely ought to be maintained.

Thirdly,  internet  technical  service  providers  have  won  market  shares  to  the  detriment  of
traditional cultural programme distributors, such as television channels and film distributors,
and they reduce the value of the programmes produced by these operators.

In this respect, it is significant that, considering that online video platforms have become an
entirely separate medium, the Canal + Group has recently entered into an agreement with
YouTube to broadcast its free programmes on special YouTube channels.

And yet, the publishers and distributors (particularly the Canal + and TF1 Groups in the film
industry), together with the Government, are the main funders of artistic creations, by way of
their co-production obligations and taxes assigned to funding creative works.

As regards co-production obligations, Canal + must devote at least 12.5% of its resources
every year to acquiring broadcasting rights for European cinematographic works, including a
minimum  of  9.5%  for  acquiring  the  broadcasting  rights  to  original  French  language
cinematographic works, and 4.8% of its resources to producing European or original French
language audiovisual works22.

Free-to-air channels that broadcast over 52 films per year must set aside at least 3.2% of their
turnover for the production of European cinematographic works, including at least 2.5% for
the production of original French language cinematographic works23.

Therefore, in 2012, the television channels were the main funders of French initiative films,
with contributions of approximately 340 million euros or 32% of total  contributions,  186
million euros of which was provided by Canal +24.

Regarding funding through tax revenue,  this  is  also key to  the  film industry through the
Centre  national  de  la  cinématographie  et  de  l’image  animée  [National  Centre  for
Cinematography and the Moving Image] support account.

As regards contributing to the latter stages of the creative process, several taxes fund the film
industry25, the main ones being the cinema admission tax26 (138 million euros in 2012), the tax

21 Consult  the  study conducted  for  the  Fédération  française  des  télécommunications  [French  Telecommunications
Federation], L’Economie des télécoms, [The Telecoms economy] October 2012, relating to the 2006-2011 period.
22  See  Articles  35 and  40 of  Decree  no.  2010-747 of  2  July 2010 relating to  television services’ contribution to
production of cinematographic and audiovisual works broadcast through terrestrial channels.
23 See Article 3 of the above-mentioned Decree of 2 July 2010.
24  See the report by the Inspection générale des finances [Inspectorate General of Finance] and the inspection générale
des affaires culturelles [Inspectorate General of Cultural Affairs],  L’apport de la culture à l’économie en France [The
contribution of culture to the French economy] December 2013, section II, p. 29.
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on the sale and rental of videograms27 (31 million euros in 2012), and, above all, the tax on
television  services28,  paid by both  broadcasters  (television  channels:  295 million euros  in
2012) and distributors of these services (particularly internet service providers and mobile
phone operators: 229 million euros in 2012).

And  yet,  the  tax  on  television  services  paid  by  broadcasters  is  primarily  assessed  on
advertising resources  and income on premium rates calls  and text  messages linked to the
broadcasting of televised programmes.

Thus, any reduction in the audience or turnover of the television channels and any decrease in
cinema admissions have an impact on the funding of creative works.

Support for cultural creative work is therefore under threat by the increasing power of online
communication service providers, who do not have any involvement at all in the funding of
the cultural policy, and who capture an increasing share of the advertising market.

This is why, in September 2013, the Conseil supérieur de l’audiovisuel [High Audiovisual
Council] stated that as video sharing platforms occupied a role similar to that of a broadcaster,
they  should  be  subject  to  the  same creative  work  funding  obligations  as  other  video  or
television service broadcasters29.

Changes to the cultural economy and their impact on the funding of creative work provide
grounds  for  a  re-examination  of  the  legal  regime  governing  internet  technical  service
providers.

1.2.3. Harmonisation and a reduction of copyright protection do not seem appropriate

The  objectives  highlighted  by  the  European  Commission's  communication  of  increased
harmonisation and a relaxation of copyright protection are questionable.

Firstly, increased harmonisation of European copyright rules does not appear to be a priority.

In  regard  to  territorial  application,  the  need  for  additional  harmonisation  has  not  been
documented.

On the one hand, many cultural goods are still currently created for a particular country and
require adaptation (e.g. translation) in order to be marketed in other Member States.

On the other hand, multi-territory licences are currently granted for the online exploitation of
copyright works, without appearing to undermine the smooth running of the internal market.

Room for manoeuvre for the Member States has been incorporated into the exceptions for
their transposition into internal law.

Indeed, case law states that if the exceptions and limitations constitute dispensations from the
general rule of copyright protection, and must therefore be rigorously interpreted, the Member
States that decide to transpose such exceptions or limitations into national law must guarantee

25  See Appendix 8, Culture, creation, transfer of knowledge and the democratisation of culture, in the report by the
Commission des finances [Finance Committee] regarding the finance bill for 2014
26 See Articles L. 115-1 to L. 115-5 of the French Film and Moving Image Code [code du cinéma et de l’image animée].
27 See Article L. 116-1 of the French Film and Moving Image Code [code du cinéma et de l’image animée], and Article
1609oB of the French General Tax Code [code général des impôts].
28  See Articles L. 115-6 to L. 115-13 of the French Film and Moving Image Code [code du cinéma et de l’image
animée].
29 Conseil supérieur de l’audiovisuel, Response to the European Commission public consultation on the Green Paper:
"Preparing for a Fully Converged Audiovisual World: Growth, Creation and Value".
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their  effectiveness  and  comply  with  their  purpose,  which  is  to  "maintain  a  fair  balance
between the rights and interests of authors on the one hand, and users of copyright works on
the other hand"30.

Thus, on the basis of the harmonisation of legislation in the Member States, the Court of
Justice of the European Union seems to set a minimum level for the implementation of an
exception.

Beyond this, although the idea of differential treatment of exceptions and the plan to make
several of them (and no longer only the temporary technical copy exception set out by Article
5 (1) of the Directive) mandatory has some merit, the need to question their optional nature as
a whole has not been proven.

Indeed, the list of exceptions appearing in Article 5 of the Directive corresponds to a list of
requests  or  national  traditions  expressed  during  negotiations  prior  to  the  adoption  of  the
Directive. Therefore, they do not each respond to a need in all Member States.

Secondly, it is not the right time to reduce copyright protection.

On the one hand, in the current economic climate characterised by the transfer of value to
online communication service providers, reducing the scope of exclusive rights would put
rights holders in an even more vulnerable situation.

Subsequently,  as addressed previously,  the strong demands from certain user  categories –
particularly libraries and the areas of research and education – cannot be welcomed with open
arms.

On the other hand and more generally, the cultural economy has been identified as the sector
of the future for Europe and France.

A recent report31 concluded that in France, cultural activities represent an added value of 57.8
billion euros or 3.2% of total added value, in other words the equivalent of agriculture and the
food industry, or seven times the added value of the automobile industry.

Moreover, certain cultural sectors have strong knock-on effects on the rest of the economy.
This is particularly the case for the audiovisual sector, for which intermediary non-cultural
consumption represents 66% and 58% of the total production value32.

Finally, content industries are less sensitive to labour costs, and the European countries hold
stronger positions in these industries that in consumer goods or capital goods industries. Thus,
seven of the ten largest publishing groups worldwide are European.

And yet the cultural economy will only prosper if creators can see that they will be paid for
their  creative  works,  and  if  investors  can  see  that  they  will  receive  a  return  on  their
investments, which implies the need to uphold an effective level of copyright protection.

Therefore, the revision of Directive 2001/29/EC alone towards a relaxation of the level of
copyright protection does not appear to meet the challenges currently faced by the cultural
economy.

30 See CJEU, 4 October 2011, Football Association Premier League, case C-403/08 and C-429/08, paras 162 to 164 and
1st December 2011, Painer, case C-145/10, paras 132 to 134.
31 Report of the inspection générale des finances and the inspection générale des affaires culturelles, op. cit., p. 1.
32 Ibid., p. 8.
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1.3. The  European  legal  copyright  framework  should  only  be  re-examined  in  a
comprehensive and balanced manner

A revision of the European legal copyright framework is only justified if it is comprehensive
and combined with a strengthening of the guarantees provided to creators.

1.3.1. The revision of the European legal copyright framework must be comprehensive

First of all, as set out above, the revision of Directive 2001/29/EC must be accompanied by a
revision of Directive 2000/31/EC, or at the very least a re-examination of the legal regime for
internet technical service providers.

Incidentally, recital 16 of Directive 2001/29/EC33 makes the link between the two texts.

Directive 2001/29/EC should lay down provisions related to the legal regime of technical
internet service providers, insofar as they perform or contribute to the performance of acts to
which authors' exclusive rights are applied.

Secondly,  the  revision  of  Directive  2001/29/EC  should  also  provide  an  opportunity  to
strengthen the effectiveness of copyright law.

And yet, although Article 8 of the Directive entrusts Member States with setting out sanctions
and appeal procedures against infringements of copyright and related rights, it is Directive
2004/48/EC of 29 April  2004 which contains the measures,  procedures and compensation
required to ensure that these rights are  complied with,  stating in particular that  Members
States are responsible for ensuring that legal authorities can issue interlocutory injunctions or
order the seizure or delivery up of the goods in the event of an imminent infringement of a
right protected by Directive 2001/29/EC.

Therefore, the revision of Directive 2001/29/EC should go hand in hand with a revision of
Directive 2004/48/EC.

Thirdly,  the  revision  of  Directive  2001/29/EC should  serve  as  an  opportunity to  end the
successive build-up of legislation on copyright and related rights, which makes the legislation
as a whole difficult to understand, and to work on a consolidation of the European rules in this
area.

1.3.2. The revision of the European legal framework should move towards consolidation of
copyright protection

The cultural  sector has an increasing role in European economies, and investments in the
production of cultural works are becoming more and more costly.

33 "Liability for activities in the network environment concerns not only copyright and related rights but also other
areas, such as defamation, misleading advertising, or infringement of trademarks, and is addressed horizontally in
Directive 2000/31/EC of the European Parliament and of  the Council  of  8 June 2000 on certain legal aspects  of
information society services, in particular electronic commerce, in the internal market, which clarifies and harmonises
various legal issues relating to information society services including electronic commerce. This Directive should be
implemented within a timescale similar to that for the implementation of the Directive on electronic commerce, since
that Directive provides a harmonised framework of principles and provisions relevant inter alia to important parts of
this Directive. This Directive is without prejudice to provisions relating to liability in that Directive."
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Subsequently, it is important to ensure that creators receive fair remuneration for their works,
and that investors receive guarantees that the productions that they are funding will not be
pirated or counterfeited.

Thus, given that it  enables a balance to be maintained between authors'  interests and user
access to copyright works, copyright law has lost none of its effectiveness or relevance.

The revision of the European legal framework should therefore set itself the objective not of
relaxing copyright protection, but rather of consolidating it, so that the potential offered by
digital technologies doesn't shut down the production of copyright works.

Consequently, reflection conducted at a European level should not lead to a longer or adapted
list of copyright exceptions, but rather to the consolidation of the scope of exclusive rights, a
reduction in the number of exceptions and the promotion of contractual tools enabling right
holders to grant exploitation of the rights that they hold under conditions that promote the
distribution of intellectual works.

2. Although improvements may be suggested to update Directive 2001/29/EC, the 
content of the protection should be upheld

Considering the content  of protection involves,  from a positive viewpoint,  setting out the
scope of economic rights, and from a negative viewpoint, understanding the exceptions to
economic  rights.  Some  shortcomings  have  clearly  come  to  light  regarding  these  various
issues.  When  the  European judge sometimes  intended  to  remedy this  by interpreting  the
legislation, it gave rise to uncertainties and even concerns. This is particularly the case when
the interpretation, which has 'retroactive' effects, is contra legem.

Finally, the content of the protection cannot overlook the issue of territorial application, which
is  instrumental  in  setting  out  the  monopoly's  borders,  as  some  consider  the  territorial
application of rights to be a hindrance to the single market.

In addition, some parties maintain that the Commission should intervene to clarify the legal
concepts without which the single market could not survive. The mission has adopted a more
considered stance on these issues.

Thus, upholding copyright protection can be examined in the areas of patrimonial rights (2.1),
exceptions to patrimonial rights (2.2) and territorial application (2.3).

2.1. Economic rights must be upheld whilst maintaining the monopoly structure

The debates organised in the context of the mission revealed the great dissatisfaction of the
various stakeholders when it comes to determining the content of the protection granted. The
main complaints are levelled at the Court of Justice of the European Union case law, which
seems to take liberties both with the international legislation and the European legislation
itself  (2.1.1.).  For  all  that,  this  deep  dissatisfaction  with  the  current  situation  does  not
necessarily mean that there is a demand for a thorough overhaul of Articles 2, 3 and 4 of
Directive 2001/29/EC (which is at the source of the CJEU's interpretations): such is the fear
that any reopening of the Directive could result in a lowering of the level of protection. This
fear is less prominent when another piece of European legislation is addressed which deals
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with  patrimonial  rights:  Directive  2011/77  of  27  September  2011  regarding  the  term of
protection for certain related rights (2.1.2.).

2.1.1. The monopoly's boundaries need to be clarified

The legal definition of a monopoly (2.1.1.1.) appears to be very unclear and lends itself to
legal uncertainty, giving rise to proposals for potential limited changes (2.1.1.2.). The mission
will form general proposals based on these considerations (2.1.1.3.).

2.1.1.1 The legal definition of a monopoly

Directive  2001/29/EC  has  opted  for  an  holistic  approach  to  the  exploitation  monopoly,
distinguishing  in  its  Articles  2,  3  and  4  the  reproduction  right,  the  communication  to
the public right (or making available to the public right) and the distribution right. The main
prerogatives, i.e. the reproduction right and the communication to the public right, are defined
broadly, and largely reiterate the WIPO treaties of 20 December 1996.

Article 2

Reproduction right
Member States shall provide for the exclusive right to authorise or prohibit direct or indirect, 
temporary or permanent reproduction by any means and in any form, in whole or in part:
(a) for authors, of their works;
(b) for performers, of fixations of their performances;
(c) for phonogram producers, of their phonograms;
(d) for the producers of the first fixations of films, in respect of the original and copies of their
films;
(e) for broadcasting organisations, of fixations of their broadcasts, whether those broadcasts 
are transmitted by wire or over the air, including by cable or satellite.

Article 3

Right of communication to the public of works and right of making available to the public 
other subject-matter
1. Member States shall provide authors with the exclusive right to authorise or prohibit any 
communication to the public of their works, by wire or wireless means, including the making 
available to the public of their works in such a way that members of the public may access 
them from a place and at a time individually chosen by them.
2. Member States shall provide for the exclusive right to authorise or prohibit the making 
available to the public, by wire or wireless means, in such a way that members of the public 
may access them from a place and at a time individually chosen by them:
(a) for performers, of fixations of their performances;
(b) for phonogram producers, of their phonograms;
(c) for the producers of the first fixations of films, of the original and copies of their films;
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(d) for broadcasting organisations, of fixations of their broadcasts, whether these broadcasts 
are transmitted by wire or over the air, including by cable or satellite.
3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of 
communication to the public or making available to the public as set out in this Article.

Article 4

Distribution right
1. Member States shall provide for authors, in respect of the original of their works or of 
copies thereof, the exclusive right to authorise or prohibit any form of distribution to the 
public by sale or otherwise.
2. The distribution right shall not be exhausted within the Community in respect of the 
original or copies of the work, except where the first sale or other transfer of ownership in the
Community of that object is made by the rightholder or with his consent.

The  harmonisation  performed  by  Directive  2001/29/EC  does  not  directly  affect  the
application of national prerogatives. Indeed, insofar as the objective is the information society,
it only covers cross-border acts of exploitation.

It appears however that this factor is often overlooked, and that the CJEU had been able to
fashion the Directive into 'ordinary law' for literary and artistic property, irrespective of any
concept of cross-border relations34.

It is also important to fully grasp the definitions of the European prerogatives, if it is to be
considered that the monopoly depends at least partially on them. Indeed the adopted technique
of  using  broad  and  abstract  definitions,  although  having  the  benefit  of  enabling  legal
adaptability, also has the disadvantage of causing legal uncertainty.

2.1.1.2 Potential changes

Faced with changing techniques and uses, and with an abundant body of case law that is
sometimes open to criticism, the European legislator appears to be aware of the need to act (as
expressed  on several  occasions),  and may wish  to  outline  its own policy,  thus  providing
stakeholders with a guarantee of legal certainty that is crucial for economic forecasts. Indeed,
it is important that the stakeholders have a precise awareness of the monopoly's boundaries.
To this end, the European legislator may clarify or update the definitions of prerogatives. The
intervention  of  the  legislator  is  all  the  more  important  as  under  current  case  law,  the
exploitation monopoly is outlined on a case-by-case basis, at the whim of case law linked to
particular scenarios.

Different areas of reflection may be explored, including the merging of prerogatives, which
appears to no longer be relevant, and that of the exact conditions for applying the rule of the
exhaustion of the distribution right, and finally the current definition of the communication to
the public right.

34  See CJEU, 22 December 2010, case C-393/09, Bezpečnostní softwarová asociace – Svaz softwarové ochrany, point
44: "it is appropriate to ascertain whether the graphic user interface of a computer program can be protected by the
ordinary law of copyright by virtue of Directive 2001/29."
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Regarding the merging of prerogatives

None of the parties declared themselves in favour of a sole prerogative, so that one act can be
understood as an indivisible whole. This proposal is based on the observation that the use of
works  online  necessarily  requires  both  reproduction  and  representation.  The  underlying
concept is undoubtedly to create a single entry point. This merging of rights may, at first
glance, appear to simplify the online use of works. However in reality, it will not prevent the
author from dividing his/her rights, and therefore requiring potential users to contact different
holders. Indeed, it would constitute a radical rethinking of the French vision of the monopoly.
Finally,  the  priority  is  undoubtedly being  able  to  better  link  the  prerogatives  rather  than
implementing a merger.

Thus, the mission does not wish to pursue this path.

Regarding the non-exhaustion of the distribution right

In  a  judgment  of  3  July  201235,  the  CJEU  decided,  against  the  recommendations  of
governments that had submitted observations to it and that of the European Commission, that
the principle of the exhaustion of the distribution right applies even if software is sold online
and not through physical methods. The result is that a software creator cannot challenge the
second-hand 'resale'  of its  licences,  enabling use of its  programs downloaded through the
internet.

The solution chosen is surprising insofar as the distribution right was clearly linked to the
existence of a material copy. We ought to reiterate recital 29 of Directive 2001/29/EC, which
confirms that the "question of exhaustion does not arise in the case of services and on-line
services in particular."

Of course, this particular case related to software, and therefore the thinking was based on
Directive 2009/24/EC which is specific to the legal protection of computer programs. And yet,
should the concepts used in Directives 2001/29/EC and 2009/24/EC not in principle have the
same meaning? Consistency dictates that this should be the case. However, according to the
CJEU, Directive 2009/24/CE constitutes a lex specialis in relation to Directive 2001/29/EC,
and the EU legislator's intention was clearly to assimilate material and intangible copies of a
computer program for the purposes of the protection set out by Directive 2009/24/EC. On this
point, the Court cited the principle of effectiveness to support the theory behind its thinking.

In view of the Usedsoft judgment, many rights holders deem that it would be wise in this case
to reiterate the non-exhaustion of the distribution right when the work is not incorporated into
a material format.

The mission suggests that the European Commission should clearly confirm the content of the
rule. This confirmation could for example be incorporated in a recital. Admittedly the recitals,
in principle, do not have prescriptive value, but we know that the Court uses them to enlighten
its interpretation of the provisions.

This clarification would guarantee a certain predictability, and therefore uphold legal certainly
by  cutting  out  any  alternative  interpretation  by  the  Court  of  Justice.  Particularly  as  the
reference  to  the  ''sale  of  an  intangible  copy"  in  the  Usedsoft  judgment  could  open  the
floodgates to extending online supply to all works, including literary works! Furthermore, in
the mind of the European (and worldwide) legislator, does software not constitute a literary
work? One might also be concerned that the  Usedsoft solution could be extended to video
games,  whereas  in  reality  the  latter  constitute  complex creative  works  which  incorporate
components subject to  lex specialis together with other components subject to ordinary law

35  See CJEU, 3 July 2012, UsedSoft GmbH v. Oracle International Corp., case C-128/11.
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and copyright. And why not also add audiovisual and musical works, to the great displeasure
of their producers?

There is no need to elaborate this point any further, and the work of the  High Council for
Literary and Artistic Property on the secondary markets for digital works should be referred to
here.

Regarding the communication to the public right 

The communication to the public right is the area for which the CJEU has been the most
referred  to  in  recent  years.  It  must  be  noted  that  the  Directive  legislation  offers  little
clarification on the conditions under which the prerogative is applied. It must also be noted
that  new methods  for  the  delivery  of  works  to  the  public,  such  as  access  options,  have
multiplied,  sometimes leaving the legislator or national judge disorientated faced with the
complexity of the situations that arise.

The result is not the most consistent, with the Court creating a patchwork scene which makes
it difficult to trace the guiding principles of the interpretation. In addition, if the Commission
deems it necessary to reopen Directive 2001/29/EC it may be useful to clarify the criteria of
this prerogative.

Taking into account what is positive law today, the general view is that the prerogative must
be characterized by the communication of a work to be used by a public.

Regarding the primary condition, on several occasions the CJEU has reaffirmed its wish to
see  the  notion  of  'communication  to  the  public',  which  has  no  exhaustive  definition,
understood in a broad sense in accordance with recital 23 of Directive 2001/29/EC36.

The Court applied this guiding principle in confirming that the retransmission of a terrestrial
television  broadcast  over  the  internet,  which  used  a  specific  technical  method  (internet
retransmission of a TV stream to the same subscribers of a particular channel), was different
to that of the initial communication, and should therefore be defined as a 'communication' as
defined  by  Directive  2001/29/EC,  requiring  new  authorisation  from  the  authors  of  the
retransmitted works when these were thereby communicated to the public37.

Similarly, the CJEU applied the same rationale to the installation of television sets in clients'
bedrooms at a spa establishment38. True to its case law on hotel rooms39, the Court considered
that an act of communication is characterised "when the operator of a spa establishment, such
as that at issue in the main proceedings, gives its patients access to the broadcast works via
television or radio sets by distributing in the patients’ rooms the signal carrying the protected
works" (point 24). In addition, the technical resource or process used is of little importance40.

Yet for the monopoly to be properly applied, the acts have to be directed at a public.

The  various  rulings  indicate  that  the  notion  of  'public'  covers  an  unspecified  number  of
potential  recipients,  and  must  involve  quite  a  considerable  number  of  people.  The  ITV
Broadcasting judgment also stipulates that it is of little relevance if the potential recipients
access the communicated works through a one-to-one connection, and that the profit-making
nature of the act carried out is not a determining factor in qualifying it as a retransmission. It
therefore does not consider the fact that the retransmission, such as that at issue in the main

36 See CJEU, 7 December 2006, SGAE, case C-306/05, CJEU, 4 October 2011,  Football Association Premier League,
case C-403/08 and C-429/08 and CJEU, 13 February 2014, Svensson, case C-466/12.
37  See CJEU, 7 March 2013, ITV Broadcasting e.a., case C-607/11.
38  See CJEU, 27 February 2014, OSA, case C-351/12.
39 See CJEU, 15 March 2012, Phonographic Performance (Ireland), case C-162/10.
40 See the above-mentioned Football Association Premier League e.a judgment 
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proceedings, is funded by advertising. Moreover, the OSA judgment clarifies the issue of links
with  Del  Corso case  law41.  The  latter  case  exempted a  dentist  from paying royalties  for
broadcasting phonograms in his surgery. More specifically, based on the non-profit-making
nature of the communication to the public,  the Court limited this  exemption to a right to
remuneration (fair remuneration applicable in the area of rights related to the broadcasting of
phonograms  as  set  out  by  Article  8  (2)  of  Directive  92/100).  Please  also  note  that  this
condition does not apply where there is an exclusive right.

But, according to the CJEU, the condition of public is not exhausted without referring to the
requirement for a 'new' public, yet it is not clear whether or not this sub-criterion is essential.

For many observers, CJEU case law has two flaws in this area. Firstly, it is contorted and
therefore difficult to explain (if indeed one is able to comprehend it!). Secondly, it appears to
be  contra legem. In other words, as a whole it appears to be unpredictable, and therefore
contradicts the requirement of predictability that one is entitled to expect from a legal system.

The requirement of a 'new public' is introduced in the Svensson judgment on hyperlinks, and
is  even  referred  to  as  'established  case  law'.  Admittedly,  it  does  reappear  in  the  SGAE,
Premier League and Airfield cases. Yet in the scenario of the internet retransmission of a TV
stream to the same subscribers of a particular channel, the CJEU deemed that it was of little
relevance that the potential recipients did not constitute a 'new public'. In other words, the
requirement is not imposed if the competing transmissions are made under specific technical
conditions,  following a different method of transmitting copyright  works,  with each work
directed at the public. This is undoubtedly because the public is therefore inevitably 'new'. 

Yet the situation becomes more complex when, as in the judgment issued in relation to the
installation  of  television  sets  in  the  bedrooms  of  a  spa  establishment,  the  CJEU  on  the
contrary opts to enforce copyright rules: "it is also necessary for the work broadcast to be
transmitted to a new public, that is to say, to a public which was not taken into account by the
authors of the protected works when they authorised their use by the communication to the
original  public"  (paragraph  31).  Does  this  mean  that  the  requirement  will  lead  to  an
exemption? This is not the case here, as the Court adds another element of complexity. In
paragraph 32, it indicates that, naturally, "the patients of a spa establishment constitute such a
new public". Duly noted. The reasoning provided is based on the fact that the establishment
"is the organisation which intervenes, in full knowledge of the consequences of its action, to
give access to  the protected work to its  patients". In the absence of that  intervention,  its
patients would not, in principle, be able to enjoy the broadcast work". We determine that, in
reality, it is the existence of an act of "intentional distribution of a signal" which, in this case,
enables  a  "communication  to  the  public"  to  be  defined  in  the  sense  of  Article  3  (1)  of
Directive  2001/29/EC.  In  truth,  even  the  most  systematic  of  analysts  would  doubt  their
understanding of the overall consistency.  Until this ruling was made, it was assumed that the
new public requirement was only needed when the two successive methods of communication
to the public were identical. But is this always the case?

According to a considerable number of experts, the case law also exhibits another flaw. It
adds  the  condition  of  a  'new public'  which  neither  European nor  international  legislation
require. In this respect, we note the extremely critical stance of the International Literary and
Artistic Association (ALAI42), which in September 2014 in Brussels, adopted a very critical
resolution43 as regards the case law structure of the Court of Justice of the European Union.

41 See CJEU, 15 March 2012, Del Corso, case C-135/10.
42  See www.alai.org.
43 See http://www.alai.org/assets/files/resolutions/2014-avis-public-nouveau.pdf.
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Due to the very prominent reputation of the Association (indirectly involved with drafting the
Berne  Convention)  and  the  quality  of  the  case  made,  we  have  cited  a  summary  of  the
reasoning44 put forward on this issue:

On 13 February 2014, the CJEU rendered, in the Svensson case 1 ,  a milestone decision
about the question of whether hyperlinking to subject matter which is protected by copyright
requires the permission of the rightholder. On the occasion of this case, the present Opinion
comments on various criteria developed by the Court in respect of  communication to the
public,  whilst  building,  in relevant parts,  on the statement ALAI submitted,  preceding the
decision, in its Opinion of 15 September 201345. In Svensson, the CJEU ruled on the question

“whether  Article  3(1)  of  Directive  2001/29  must  be  interpreted  as  meaning  that  the
provision, on a website, of clickable links to protected works available on another website
constitutes an act of communication to the public as referred to in that provision, where,
on that other site, the works concerned are freely accessible.”

The  CJEU  considered  that  the  concept  of  communication  to  the  public  includes  two
cumulative criteria, namely, an ‘act of communication’ of a work and the communication of
that work to a ‘public’46. While the CJEU in Svensson gave a correct and positive response to
the basic question of whether hyperlinking is (interactive) making available/ communication -
a position enunciated in the aforementioned statement of ALAI’s Opinion of 15 September
2013 -  the  CJEU has in  the  very  same decision,  as  to  the  question  of  whether  that  act
concerns a communication to ‘the public’, confirmed a number of other recent decisions in
which it introduced a problematic “new public” criterion, qualified by, inter alia, an equally
problematic new “specific technical means” criterion.

The “new public” criterion developed in the CJEU’s case law construing the exclusive right
of communication to the public47 is in conflict with international treaties and EU directives.
Initially  articulated  in  the  offline  environment  to  justify  application  of  the  right  of
communication to the public to certain retransmissions of television broadcasts, the criterion,
as  also subsequently  applied by the  court,  is  inconsistent  with the communication to  the
public right of the Berne Convention and the WIPO Copyright Treaty et al., as well as with
provisions  of  the  2001  Information  Society  Directive.  As  applied  in  Svensson,  the  “new
public”  criterion  has  the  effect  of  inappropriate  exhaustion  of  the  exclusive  right  of
communication to the public of works which their authors or other rightowners have made
available over generally accessible websites. Moreover, to the extent that Svensson indicates
that the “new public” criterion will not apply if restrictions accompany the work’s making
available, the decision risks establishing an obligation to reserve rights or protect works etc.
by  technical  protection  measures,  in  violation  of  the  Berne  Convention’s  prohibition  of
formalities that condition the exercise of exclusive rights.

In  conclusion,  the  application  of  the  "new  public"  criterion  in  the  Svensson  decision  is
contrary to

• Articles 11(1)(ii), 11bis(1), 11ter(1)(ii), 14(1) and 14bis(1) of the Berne Convention

• Article 8 of the WCT

44  See the full reasoning in Appendix 4.
45 ALAI  15  September  2013,  Report  on  the  making  available  and  communication  to  the  public  in  the  internet
environment  –  focus  on  linking  techniques  on  the  internet,   http://www.alai.org/en/assets/files/resolutions/making-
available-right-report-opinion.pdf;  also  published  in  (2014)  36(3)  EIPR  149,  and  in  NIR  Nordiskt  Immateriellt
Rättsskydd 5/2013 pp 512 et seq.
46 In par. 16, quoting earlier jurisprudence in Case C-607/11 ITV Broadcasting and Others [2013] ECR, paragraphs 21
and 31.
47 Case C-306/05, SGAE; Case C-135/10, Del Corso; Case C-607/11, TVCatchup.
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• Articles 2, 10, 14 and 15 of the WPPT

• Article 3 of the EU Information Society Directive

• previous CJEU decisions and

• interpretation rules of Articles 31 and 32 of the Vienna Convention on the Law of Treaties.

The Svensson decision is also based on the misinterpretation of the old (1978) Guide to the
Berne Convention.

It may lead to a WTO dispute settlement procedure and liability under the TRIPS Agreement
for its inconsistency with the Berne Convention.

Insofar as the Svensson decision may have been inspired by apprehensions that a different
result might have impeded on the optimal development of digital communication, this is a
misconception. There are other, better, means than those pursued by the CJEU in Svensson to
preserve the role of hyperlinks in the basic functioning of the Internet without violating or
misinterpreting fundamental international copyright norms.

ALAI is determined to participate in a constructive dialogue by submitting, in the near future,
its  views  on  how  new  means  of  communication  can  be  fostered  without  emptying  and
exhausting the sources of creativity. 

These  criticisms  show that  the  solutions  provided  by the  CJEU are  both  unfounded  and
unstable. And yet, this situation is all the more concerning given that the effects of the case
law are retroactive, since the solution, which is in actual fact a new one, must be applied by
the various stakeholders from the deadline set by the Directive for its transposition, pursuant
to the idea that the interpretation provided communicates the sense of the original provision. 

And when adding yet another complaint about the chosen structure, i.e. the accusation of a
solution that is little suited to the situation in question, we can determine its incompatibility
with current positive law.

Nevertheless, the widely acknowledged advantage of the adopted solution lies in the fact that
it  avoids two extremes:  one ("copyright applies to any creation of a link"),  which would
require all links to be subject to copyright, paralysing the network which depends on a web of
interweaving links; and the other ("copyright is not applied when a link is created"), which
would call for a total absence of control under literary and artistic property rights, and the
total ineffectiveness of copyright on digital networks.

But at what price? To find the answer we should simply put ourselves firstly in the shoes of
the rights holders, followed by the websites in questions and link creators.

For the rights holders, the solution chosen in the Svensson judgment is unfortunate in that it
enables  third  parties  to  capture  the  value  represented  by  the  appeal  of  copyright  works
through literary and artistic property rights, without providing compensation.

A creator of a database of links rendered lawful by the Svensson solution, released from any
obligation to seek authorisation, can easily monetize the success of their database through
banner ads, even though the rights holders are not financially linked to this company.

The website in question, which has made the effort to negotiate with and acquire rights from
the rights holders, and finds itself in direct 'competition' with a link creator who is in no way
subject to the same constraints.

Both of these cases exhibit clear signs of certain forms of parasitism. Yet paradoxically, link
creators are not in an entirely ideal situation either as they have to be extremely aware of the
status of the sites to which they are directing internet users. There is great uncertainty over a
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number of temporary situations. A website that is illegal from the outset is prohibited, but
what  about  links  that  point  to  a  'mixed'  site  which  combines  authorised  creations  with
unauthorised works? And it should be noted that even if they manage to clarify the situation
on the day on which the link is created (which is far from straightforward), this is entirely
dependent  on changes to  the situation of the site  in  question as regards  the authorisation
granted by rights holders. And yet, it is possible that the same situation could be subject to
change, for example if the original authorisation expires. If the link creator does not stay up-
to-date on the exact content of the contractual terms for the site in question, they may find
themselves branded a copyright infringer. This is not to say that we should not expect the link
creator to attempt to assess the current situation, but rather an observation that the search for a
more  straightforward  legal  solution  (particularly  through  a  comprehensive  approach
regardless of the variety of link formats) has not really paid off.

Even greater unpredictability and complete uncertainty are rife in this area,  causing many
parties  to  call  for  the European Commission  to  rein  in  the  issue.  This  is  also the  stance
adopted by the draft White Paper of July 2014 (which in the end was never made official). Yet
the Court has re-used exactly the same solution, incidentally ruling in the through an order in
simplified form, in a judgment dated 21 October 201448. According to the Court, "the sole fact
that a protected work which is freely available on an Internet site is embedded in another
website  through a  hyperlink  using  “framing” technology,  such  as  that  used  in  the  main
proceedings, cannot be classified as ‘ a communication to the public’ within the meaning of
Article 3(1) of Directive 2001/29/EC, as the work in question is neither transmitted to a new
public nor communicated using specific technical means which differ from that of the original
communication?" (para. 19).

Given the clear conflict between European law and international law standards, and in the
light of the legal uncertainty generated by current case law, the mission recommends that the
Commission clarify its position on the notion of a 'new public'.

2.1.1.3 General proposals: Maintain the structure and clarify certain rules

It follows from the above considerations that the Court of Justice has taken liberties with the
legislation and outlook of Directive 2001/29/EC.

More bewildering still is the observation that, due to a fear that the desired clarification by the
Commission and the Parliament will lead to a lowering of the level of protection, many rights
holders claim to prefer the inadequate solutions arising from the judgments of the Court of
Justice of the European Union to the risk of finally seeing the solutions clarified, but with a
lower level of protection.

However, the fear is that the bold nature of the case law will cause some Member States and
perhaps the Commission to request that the monopoly's precise boundaries are set out. Indeed,
it is clear that the current provisions do not allow situations to be assessed directly, but instead
require a judge's interpretation, which is a source of legal uncertainty.

For all that, the re-writing of the monopoly in order to make it clearer, which could result in
an analytic vision, is not the path to follow, neither in terms of substance nor methodology.

Firstly  as  regards  substance,  it  is  feared  that  clarification  may  lead  to  a  weakening  of
protection, both of range and scope.

Secondly as regards methodology, opting for a clarification would equate to the adoption of
an  analytical  view of  the  monopoly,  a  concept  that  is  unknown in  the  French  vision  of
copyright as expressed by the French Intellectual Property Code. Indeed, national law has

48 See CJEU, 21 October 2014, BestWater International, case C-348/13.
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opted for an holistic and open vision of the monopoly,  with all acts of exploitation being
assessed  in  accordance  with  two categorical  prerogatives.  There  is  no  need to  prove  the
benefits  of  such a  structure  and its  associated  legislative  techniques  (abstract  definitions,
example technique),  as French law has shown flexibility in the past.  And one should not
forget that this move towards more detail  will not necessarily result in a reduction of the
CJEU's power or an increase in the national judge's room for manoeuvre. Moreover, returning
to methodology, a broad comprehension of the monopoly carries the same strong message
when it is combined with an analytical comprehension of the exceptions: the right holder is
given  broad  protection  which  can  be  stripped  down  in  specific  cases.  In  addition,  it  is
debatable as to whether an analytical approach guarantees the necessary legal certainty, while
maintaining flexibility and the message of protection underpinned by the system.

However,  the  mission  believes  that  the  Commission  would  be  best  advised  to  take  steps
towards  reaffirming  the  content  of  certain  rules,  particularly  the  non-exhaustion  of  the
distribution right where there is no material copy of the work, together with the requirements
and  where  relevant  the  boundaries  of  the  condition  of  a  'new public'  in  the  area  of  the
communication to the public right.

2.1.2. The term of protection of certain rights related to copyright must be considered

Some of the contributors drew the mission's attention to the issue of an imbalance resulting
from a non-harmonised series of legislative texts. Indeed, Directive 2011/77 of 27 September
2011 modified the term of related rights for producers and performers, as detailed respectively
in  Directives  2001/29  of  22  May 2001 and  2006/116  of  12  December  2006,  arriving  at
different solutions depending on the holder. This is not a question of making a judgement on
the merits of increasing the term of protection for audio recordings, but rather noting the
consequences arising from it, which have no rational explanation. There is now an imbalance
between holders of rights related to the audio environment and holders of rights related to the
audiovisual environment,  to the detriment  of the latter.  In simple terms,  holders of rights
related to the audiovisual environment have their rights protected for twenty years less than
those of producers of phonograms and performers whose services are fixed on phonograms.

The solution came as rather a surprise to a number of professionals from the cultural sector,
and particularly those directly involved in the secondary market for audiovisual and sound
archives. Amongst them was the Institut national de l’audiovisuel in France, (INA - National
Audiovisual Institute - is a public industrial and commercial institution whose primary task is
to archive audiovisual productions as well as producing, publishing and granting access to
audiovisual  and  multimedia  content  aimed  at  all  audiences,  both  professionals  and
individuals, and for all screen sizes). For the latter, the difference in solutions has no true
justification and leads to absurd situations.

Thus according to the INA, if the fact that some performers are living longer is grounds for
increasing their term of protection, why should this be restricted to the music industry? Given
that these issues affect all sectors in which performers work, why restrict the new solution?
The  difficulties  that  many  performers  face  towards  the  end  of  their  lives  affect  them
indiscriminately, regardless of the area in which they work. How can such an imbalance be
justified when the Union is welcoming the adoption of the Beijing Treaty of 26 June 2012,
which brings improvements to the vulnerable situation of performers from the audiovisual
sector? The disparity is no more logical if we look at the issue from the producers' point of
view.  Admittedly,  the increased term of  protection may have the positive consequence of
enabling producers to invest the additional funds that they receive into the production of new
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phonograms.  But why restrict this effect, which has a positive effect on the promotion of new
talent, to music producers only, when production costs for audiovisual programmes are often
higher than those in the music industry and often carry more risks?

Of course, more often than not, the producer of an audiovisual work may also benefit from
copyright, but in practice this does little to mitigate the effects of the imbalance described. It
should also be reiterated again that  firstly,  the rights granted to producers  are not always
granted  for  the  duration  of  the  copyright  monopoly,  and  secondly,  that  an  exploitable
sequence of moving images does not always constitute an audiovisual work.

Finally, the imbalance observed in the term of related rights can sometimes lead to absurd
situations. How can one justify, for example, that the term of protection for producers' and
performers'  related  rights  to  a  soundtrack  produced  and  performed  for  inclusion  in  a
videogram is, according to current rules, longer than the producers' and performers' related
rights to the videogram in which it is included?

A number of  professionals  in  the  sectors  in  question believe that  a  consistent  EU policy
therefore requires an alignment of the terms of protection.

It should however be noted that the majority of videogram producers are not in favour of such
an alignment.

The  mission  recommends  that  thought  should  be  given  to  the  grounds  on  which  such
differences in treatment are based, as part of a general drive for consistency and improved
links between the Directives.

2.2. Care must be taken when changing exceptions to the monopoly

Therein  lies  without  doubt  one  of  the  most  strategic  points  of  a  potential  reopening  of
Directive 2001/29, as the European Commission seems convinced that the single market is
under  threat.  This is  also the area in  which there are  the most  differences  of  opinion,  as
consumers demand more freedom while rights holders fear losing control of their copyright
works or material due to the proliferation of limits to copyright and related rights.

During numerous individual and group meetings, the vast majority of rights holders expressed
their  sincere wish for no new exceptions to be created.  That said,  some stakeholders and
consumers believe that some of the existing limits are out of sync with developments in uses,
and therefore that some of them require adaptation. Moreover other commentators, although
perhaps less keen on a reform of the substance of the legislation, have indicated that moves
should be made towards harmonisation, undoubtedly by making some exceptions mandatory.
Indeed the current situation,  a  product of Directive 2001/29 which proposes a lists  of 21
exceptions, 20 of which are optional, is seen particularly by the Commission as a hindrance to
the creation of a single market.  Particularly as when an exception is  used,  it  often has a
different regime according to the Member State in which it is adopted. This has led some
observers to support a reopening of the Directive based on the following observation: is it
logical to leave the Court of Justice of the European Union to (retroactively) standardise the
legal  regime  of  exceptions  used  by  Member  States,  even  though  the  exceptions  are  the
product of political, legal, sociological and economic mediation, and therefore this task should
fall to people and institutions whose role require them to enact standards?

We have thus determined a variety of opinions expressed on this topic. And even though the
majority of contributors to this mission believe in retaining the status quo, it should also be
noted that the hearings gave rise to some questions that ought to be covered.
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After the observations have been made (2.2.1.), some proposals will be put forward (2.2.2.).

2.2.1. The freedom given to Member States on the exceptions seems to be restricted due to
the impact of case law

Firstly, it appears that the legislator's precautionary approach in the field of exceptions was
deliberate (2.2.1.1.). The judge, however, did not feel bound by this approach, and the field is
characterised by his/her interventionist approach (2.2.1.2.).

2.2.1.1 Legislator's precautionary approach

While stating that it is keen to acknowledge a high level of protection, Article 5 of Directive
2001/29 provides a list of 21 exceptions, only one of which is mandatory. The 1998 Directive
proposal only contained nine exceptions, but the list was later extended. This extension is due
not only to the Member States wishing to keep their national exceptions, but was also the
consequence of lobbying by certain institutions.

The European legislator therefore chose to apply an analytical method to the exceptions which
is comparable to the French method, yet the benefits of this choice are reduced by the optional
nature of most of the exceptions.

The  European  legislator  could  also  be  accused  of  not  having  harmonised  the  field  of
exceptions.

This  legislative precautionary approach is  however  deliberate.  Indeed,  although recital  32
indicates a wish to comply with national legal traditions, to some extent it also attests to the
incomplete nature of this approach by requesting Member States to consistently apply the
legislation (which suggests that it is not binding), and by announcing a future re-examination
of the provision, doubtless because it has not been harmonised.

However, although the precautionary approach was politically intentional, the Court of Justice
has taken on the role of filling in the gaps left by the legislator.

2.2.1.2 The judge's interventionist approach

The  European  judge's  interventionist  approach  is  particularly  apparent  in  the  area  of
exceptions. Once we have covered the framework of the judge's actions (2.2.1.2.1.), we will
assess the consequences (2.2.1.2.2.).

                 2.2.1.2.1 The intervention framework

The European judge has decided to take up the legislative baton. In order to do so, he/she
intervenes in any grey areas in order to add to, or even rewrite the standard, and then render
its  content mandatory.  In fact,  without considering the fact that the exception is optional,
he/she  communitises  its  implementation  conditions,  using  interpretation  methods  with
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perplexing hierarchy, links and logic. And yet, he/she works within a framework in order to
partially comply with the path set out by the legislator.

The communitisation of the exceptions

The question here is, when a Member State decides to transpose into (or retain in) its national
law one of the Directive's optional exceptions, whether the conditions related to the limit set
out by the European Directive become mandatory, or if the Member State still has room for
manoeuvre.

Firstly, it has always been evident that a Member State cannot use an exception that holds
fewer requirements  that  the European legislation.  That  is  to  say,  the exception cannot  be
broader than that proposed by the Directive.

But there is still a doubt over the reverse scenario: i.e. is it possible for a Member State to
impose greater requirements to meet conditions that render the relevant use lawful? In other
words, can a more restrictive exception be permitted? Following the adoption of the Directive,
a number of Member States indicated that as they were free not to use an exception at all, they
should be able to be less generous in the freedom that they granted to a user of a work.
Moreover, recital 44 of Directive 2001/29 could be interpreted as an automatic authorisation
of the above:

"(...)  The  provision  of  such  exceptions  or  limitations  by  Member  States  should,  in
particular,  duly  reflect  the  increased  economic  impact  that  such  exceptions  or
limitations may have in the context of the new electronic environment. Therefore, the
scope of certain exceptions or limitations may have to be even more limited when it
comes to certain new uses of copyright works and other subject-matter."

Indeed, it seems that the EU legislator's intention was to enable Member States providing for
the exceptions or limitations set out by the Directive to restrict the scope of such exceptions or
limitations for some new uses of works protected by copyright or other copyright material.
Moreover, the three-step test can certainly be interpreted as such. 

Yet this does not to be the stance of the Court of Justice of the European Union, which in its
Eva-Maria Painer judgment49 appears  to  believe  that  when the  exception  is  taken up by
national law, Member States no longer have the option to be more protective of the interests
of  authors  or  holders  of  related  rights  that  the  European  legislation.  In  particular,  in  the
aforementioned  ruling,  the  judges  deemed  that  in  the  name  of  the  effectiveness  of  the
quotation exception and the need to comply with its purpose, the quotation did not have to be
included in a quoting work, a condition that was however imposed by many States including
France.  Similarly,  when called on to give a ruling on the condition of a lawful source as
regards  private  copying50,  the  CJEU  clearly  highlighted  the  link  between  the  choice  of
exception and its content:

"It  follows  that  the  Member  States  have  the  option  of  introducing  the  different
exceptions provided for in Article 5 of that directive, in accordance with their legal
traditions, but that, once they have made the choice of introducing a certain exception,
it must be applied coherently, so that it cannot undermine the objectives which Directive
2001/29 pursues with the aim of ensuring the proper functioning of the internal market."
(para. 34).

In addition, should the content of the exception be deemed to be 'communitised' as soon as the
State has decided to use the exception?

49 See CJEU, 1st December 2011, Eva-Maria Painer, case C-145/10.
50 See CJEU, 10 April 2014, ACI Adam, case C-435/12.
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The  Court  seems  to  apply  various  interpretation  methods  in  order  to  provide  regulatory
content for the exceptions.

Methods

The CJEU favours a 'dynamic' interpretation that is based on a teleological method, guided by
the  objective  of  the  standard  and  its  purposes.  This  approach,  which  grants  it  a  certain
freedom in relation to the legislation, aims to achieve its primary goal of a single market.

In order to do so, the Court implements the following interpretation principles51: the principle
of  a  strict  interpretation  of  the  exemption  clauses,  the  principle  of  effectiveness,  the
proportionality or fair  balance principle,  the principle  of the unity and consistency of the
Community acquis, and the autonomous concept of EU law.

Its rationale is therefore based on one or several of these principles, giving the impression that
its reasoning is thorough, but without giving any indication of the grounds for its choice.

Thus for example, it was in the name of effectiveness that the Court of Justice decided that the
exception for short quotations did not require the existence of a quoting work. One might also
question  whether  the  solution  would  have  been  different  if  the  Court  had,  for  example,
implemented  the  principle  of  strict  interpretation,  with  the  exceptions  deviating  from the
monopoly principle rather than the principle of effectiveness. And yet this is still in doubt,
given that in a judgment from 3 September this year52, issued by the Grand Chamber and
regarding the parody exception, the Court raises the autonomous concept of EU law, while
making  reference  to  the  strict  interpretation  of  the  exceptions  and  the  principle  of
effectiveness.

Even the most shrewd observer would struggle to anticipate a solution based solely on the
interpretation principles implemented!

Limits

However, the patent freedom that the CJEU grants itself for interpretation has some limits,
which  it  has  undoubtedly taken both  from the  legislation  and the  general  outlook of  the
Directive. Thus, the Court also works within a framework that requires it to comply more
closely with the general concept imposed by the legislator. Such restraint has been cited to
confirm the idea of a closed list  of exceptions.  Thus, not only has the Court rejected the
creation of new exceptions through the three-step test, but it has also banned the reasoning by
analogy that enables the scope of exemption to include conduct close to a known exception.

First of all, Court of Justice of the European Union case law attests to the current rejection of
'open' type solutions.

51 On these points, see V.-L. Benabou article 'Retour sur dix ans de jurisprudence de la Cour de justice de l’Union
européenne en matière de propriété littéraire et artistique : les méthodes' (Looking back at ten years of Court of Justice
of the European Union case law in the field of literary and artistic property: methods), PI Apr. 2012, p. 140 s.
52 See CJEU, 3 September 2014, Johan Deckmyn, case C-201/13.
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Based on the legal writings of a section of legal theory53 intending to use the three-step test set
out by Article 5 (5) of the Directive to create a provision offering Member States the option of
selecting  exceptions  other  than  those  expressly  set  out  by  the  European  legislator  under
paragraphs 1 to 4, some campaigners have set to work on re-reading the European legislation,
with the intention of favouring an interpretation which offers similar or even identical options
to those provided by a fair use solution.

It is therefore of little surprise that a Czech referring court wished to know if the Directive's
'three-step test' could be read as granting Member States the option of using exceptions other
than those expressly set out by the European legislator. On 27 February 201454, the Court
responded  that  the  three-step  test  which  closes  the  European  Directive  provision  on
exceptions to literary and artistic property rights "merely states the scope of the exceptions
and limitations provided for in the paragraphs preceding Article 5(5)".

The Court therefore rejects the alternative reading of the three-step test, and prohibits any
interpretation of openness that would enable an exception to copyright to be asserted where
the European legislator has not accepted it in the context of a specific scenario. The three-step
test  does  not  legislate  for  openness,  since  a  use  has  no  negative  consequence  for  rights
holders, but rather is central to the restrictive interpretation of the existing legislation. The
Court confirmed its point of view in another ruling of 10 April 201455, which stipulated that
the  three-step  test  is  not  designed  "to  extend  the  scope  of  the  various  exceptions  and
limitations" set out.

The Court has also ruled out reasoning by analogy, by refusing to open up the existing limits
to similar situations which would thereby constitute an exception to the monopoly. The issue
was raised by the CJEU in the above-mentioned case of 27 February 201456. A spa which
provided television sets for its  clients intended in fact to benefit  from a broad reading of
exceptions to exclusive rights as set  out by Article 5, § 2,  e),  and 3,  b),  of Directive no.
2001/29/EC. Could the limits set out by the European legislator in these specific cases not be
applied to related scenarios? European judges responded that firstly, (para. 38) it is impossible
to apply to the communication to the public right an exception set out by the Directive solely
for the reproduction right, and secondly, spa clients and disabled people cannot be assimilated
in order to extend the exception set out for the latter in favour of the former.

One might determine from the above that some may view the system as closed. This was the
European legislator's intention. Others maintain that what it loses in flexibility, it  gains in
predictability.

The  Court  of  Justice  thereby positions  itself  as  a  guardian  of  the  analytical  and  'closed'
approach opted for by the Directive.

53 Primarily  B.  Hugenholtz  and  M.  Sentfleben,  Netherlands,  Fair  Use  in  Europe:  In  Search  of  Flexibilities,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1959554 – Also see M. Senftleben's thesis,  Copyright, Limitations
and the Three-Step Test - An Analysis of the Three-Step Test in International and EC Copyright Law,  Kluwer Law
International, 2004. – Also read the university research project 'European copyright code', which can be accessed at:
www.copyrightcode.eu; D. Gervais,  'Towards a new core international copyright norm: The reverse three step test',
Market Intellectual Property Law Review, Vol. 9, 2005, p. 1 et seq. spec. p. 29 s. Also see 'Les exceptions au droit
d’auteur - Etats des lieux et perspectives dans l'Union européenne' [Exceptions to copyright - Overviews and outlooks
in the European Union], ed. by A. Lucas, P. Sirinelli and A. Bensamoun, Dalloz, 2012.
54 See the above-mentioned OSA judgment, para. 40.
55 See the above-mentioned ACI Adam judgment, para. 26.
56  See the above-mentioned OSA judgment.

29



2.2.1.2.1 Critical assessment of the Court's intervention

We have seen that the CJEU is now providing regulatory content to a number of rules and
concepts  that  were  not  harmonised,  even  though  the  lack  of  harmonisation  could  be
considered  as  deliberate  on  the  legislator's  part.  In  this  light,  the  CJEU has  undoubtedly
exceeded its institutional role, as well as contradicting the substance of the desired legislative
policy.  These  observations  are  supported  by  the  CJEU's  particular  tendency  to  'find'
autonomous concepts of EU law in the field of exceptions. In this scenario, the Member States
have no further room for manoeuvre as the concept has to have a standardised application.

But is it the judge's responsibility to write or rewrite the standard? Is it his/her responsibility
to set the balance? Can the judge order something that the legislator did not wish to impose?
The answer is clear: legislative policy is the Commission and Parliament's responsibility, and
through them, the Member States. Indeed, under current law, the rule is imposed without the
French Government being able to make its position known as part of a democratic process.

Under such conditions, it is likely that a number of our principles will be called into question.
Indeed the Court is not only interventionist, it is also disorderly and inconsistent. The Court
provides what it calls a pragmatic response to any question referred to it, but does not express
any political will. The problem is also linked to the fact that, although it has been called upon
for dispute, the Court does not settle the dispute, but rather imposes a unique and objective
interpretation from European law, in principle independently of any consideration of the case
in point. In actual fact, the Court does not appear to be unaware of the facts. Moreover, it does
not hesitate to use such facts to clarify the context of its interpretation. Therefore one might
sometimes assume that the judgment does relate to the case in point. And yet, the chosen
solution is then presented as a general one, even though the interests in question have not been
weighed up in a broad and forward-looking manner.

The risk here is that judges, under the guise of making purely technical observations, allow us
to forget that exceptions only exist as part of a movement or policy and that they have a
particular use.

2.2.2. Intervention in exceptions should be guided by a number of principles

The mission firstly proposes that the current analytical system be upheld, and that we do not
succumb to the appeal of a fair use policy (2.2.2.1.). It again suggests that who the three-step
test is for should be clarified (2.2.2.2.). Furthermore, noting that the legislator is responsible
for the policy, it would also be wise for the Commission to reclaim control of the exceptions
and clarify their boundaries (2.2.2.3.). Finally, faced with pressure from Europe, consideration
should be given to a more progressive harmonisation,  which,  in exceptional cases, makes
certain exceptions mandatory (2.2.2.4.).

2.2.2.1 Upholding the analytical system

The current system is based on the following balance: the monopoly is understood broadly in
an holistic sense by enacting categorical prerogatives, whereas the exceptions are planned
analytically through a closed list which corresponds to the various traditions of the Member
States.  Such a  balance  is  particularly important,  especially  in  French law,  as  it  carries  a
legislative message: the rights holder is given broad protection, and any stripping down of the
protection is done rigorously. This is also the basis of the legislative policy.
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Abandoning this structure would comprise the promotion of an open fair use type exceptions
system. This option has been comprehensively rejected by EU bodies, particularly as regards
the draft White Paper which was eventually never adopted. Yet the idea resurfaces regularly,
and therefore the case against it must be stated.

The boundaries of fair use

A small number of contributors have campaigned for a radical overhaul of the exceptions
system for copyright and related rights, by favouring the withdrawal of the current European
approach (listing specific cases together with a number of conditions) and the adoption of a
single fair use exception.

This would involve copying the system opted for by the American legislator in Article 107 of
the 1976 Act (17 U.S.C. sec. 107). The benefit of such a structure would be based on its
flexibility. 

Such a system breaks away from particular scenarios and meets specific conditions, allowing
economic rights to be set aside when the act in question meets a number of broad and general
requirements. Thus, Article 107 states the following:

"Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other
means  specified  by  that  section,  for  purposes  such  as  criticism,  comment,  news
reporting,  teaching  (including  multiple  copies  for  classroom  use),  scholarship,  or
research, is not an infringement of copyright.  In determining whether the use made of a
work in any particular case is a fair use the factors to be considered shall include57— 

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work
as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors."

An analysis of American law shows that the judges know how to play with these various
parameters and, far from demanding that they are all fully complied with, adopt solutions by
sometimes citing certain criteria, and sometimes others.

Therefore it is flexible in several ways:

- Firstly, judges are not confined to a rigid set of pre-determined scenarios;

- Secondly, the flexibility granted to judges means that there is no need to constantly change
the law in order to (attempt to) adapt it continuously to a changing society.

Ultimately, the arguments that we use to defend a holistic and open concept of the monopoly
can also be found here to defend a general case of exception to the law.

57 It should be observed that the role of the preamble is purely informative, but it gives a general idea of the types of
uses that could be deemed 'fair use'.
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There  are  two components  –  the  promotion  of  knowledge  and  the  absence  of  economic
damage – which underpin the three main trends that can be extracted from American case law
applying the fair use exception: 

- Reproduction should not be subject to authorisation by creators in order to facilitate the
creation of a new work which aids the progression of knowledge;

-  Reproduction  should  be  freely permitted  in  order  to  promote  objectives  that  are  in  the
general interest, such as education and public libraries;

-  Reproduction should be  tolerated so that  new means of  disseminating  the  work can  be
explored.

However, it is debatable as to whether the third trend fully matches the legislator's original
intention.

Grounds for the rejection of the fair use exception

Although there is the indisputable benefit of versatility, from a practical point of view it is
possible to challenge both the danger of a lack of predictability and the risk of imbalances that
are likely to emerge. From a theoretical approach, it is also important to look at the purely
institutional  aspect  by  paying  particular  attention  to  where  the  standard  of  behaviour  is
established, and the loss of a sense of the general interest. Finally, one might question the
merits of certain solutions to which the third American case law trend is applied. 

Versatility is widely praised, but has disadvantages as well as advantages. 

Firstly because it causes a certain unpredictability which hinders the development of certain
activities. For example, what solutions should be used when no judge has yet issued them, or
when the scenarios  in  question are different  to  those that  have already been ruled upon?
Unpredictability is a source of legal uncertainty,  which is detrimental to the creation of a
European market. Indeed, fair use is an instrument which, although having the advantage of
flexibility, presents the major inconvenience of unpredictability as one does not know whether
the planned situation constitutes an exception to copyright until after the event, i.e. once the
judge has issued his/her ruling (and as recently observed in the  Google Books case in the
United States, judges may frequently change their stance).

In addition, as the field is therefore open, it may not be sufficiently restricted. The concept of
fair use is malleable and may lead to the application of a concept which exceeds its original
scope. Therefore, it may not be so much flexible in its application as a deviation from the
original purpose of the exception. 

Therefore, while the original aim of the fair use policy was to encourage the creation of new
works  by  opening  up  some  areas  of  freedom to  creators  of  secondary  works  (parodies,
quotations etc.), it is now also used by companies wishing to become involved in new sectors
in order to deploy new uses (e.g. enabling a search engine to develop while being allowed to
bypass copyright rules regarding works which are indexed or included in the cache).  The
purpose  is  therefore  entirely  different.  Whereas  the  exception  was  created  based  on  the
meeting of the general interest and the release of new works, its current implementation by
some 'new entrants' aims above all to legitimise acts whose purpose is far more commercial
and  where  the  general  interest  is  less  apparent.  In  view  of  current  developments,  is  it
reasonable to want to import an open exception into the European Union, whose strength is
also its weakness,  and whose flexibility has allowed it to be exploited by operators who wish
to impose their own point of view?

We can add more weight to these questions if we look at where the standard is drafted.
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Until now, copyright has been built on the search for a balance between conflicting interests,
and  it  is  up  to  the  legislator,  who  is  aware  of  the  variety  of  factors  to  be  taken  into
consideration, to establish the most effective standard for the purpose of the general interest.
The legislator thus sets the monopoly's boundaries and sets out the scope of exceptions by
assigning pre-determined uses to them. The European Directive legislation – which is fully in
line  with  international  requirements  –  includes  in  its  three-step  test  some  'special  cases'
(including quotation, parody and private copying), and supports the implementation of the
freedom thus granted by a number of conditions.

The recourse to a broad exception (such as fair use), which contains no specific scenarios,
offers  greater  versatility  yet  fundamentally  transforms  the  distribution  of  roles  for  the
practical establishment of the legal rule.

One of  the  consequences  of  fair  use flexibility is  to  'delegate'  some decisions  to  judges.
Logically,  the  establishment  of  a  standard  of  behaviour  should  be  the  decision  of  the
legislator, following a debate in Parliament in which each aspect of the solution sought has
been addressed and weighed up. 'Delegating' the practical search for a solution to judges –
which will become case law and will even have the value of a precedent in certain States – is
a rather radical transformation of the standard drafting process. 

The new solution chosen by the intermediary of a fair use type assessment will have been
adopted, regardless of the law, pursuant to particular circumstances or specific eventualities
that are singular to the case in question, and sometimes isolated from a broader weighing up
of the relevant interests. And the chosen solution will sometimes be presented as being able to
be applied generally, even though such a dimension has never been fully discussed. We deem
that this impressionistic approach of solutions to be adopted is at odds with the construction
of a more general policy in the area, with the primary goal of meeting the general interest.

In addition another non-negligible aspect is the loss of the virtues of the law as regards certain
governing principles.

The law has an educational purpose. Its wording sets standards of behaviour, as each citizen
knows what to expect. Yet is it able to entirely fulfil this role if it is only based on vague
concepts with undefined boundaries? This approach sacrifices all predictability in favour of
flexibility. And the solution is only known at a late stage of the process, after the event, given
the time taken for the interpretation to be carried out by the regulatory court (and indeed
which court?). 

Is this system truly fair?

Implementing the fair use exception implies the need for a great deal of proof in order for the
judge's  conviction to prevail  at  the time at  which he/she is called upon to issue a ruling.
Moreover,  it  is  uncertain as to whether the two opposing parties are on completely equal
footing in such a process. Looking at recent major trials in the United States which applied the
exception, it must be concluded that financial and legal inequalities exist between the parties.
Quite often, the 'new entrant' planning to break into a sector – and in order to do so calling on
the  advantages  of  the  fair  use  exception  –has  access  to  a  large  and  determined  team of
lawyers, while its opponent does not have the same means. In other words, the party in the
right does not always triumph, but rather the party which has the means to prove that it may
be right. It is a long way from the objective decisions sought at the outset by an impartial
legislator, who in principle set down these conditions in order to provide a margin of freedom.
Of course, it would be excessive to conclude that all American legal rulings are tarnished by
such inequality, yet it would be extremely unwise to state that this is never a risk.

Finally, after examining the advantages and disadvantages of a fair use type system, the only
benefit  of  such a  system appears  to  be its  flexibility.  Should  this  be  sufficient  reason to
encourage its  adoption,  and therefore the abandonment of a  list  of exceptions setting out
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specific scenarios, when firstly, there seem to be many disadvantages, and secondly, the most
recent assessments by experts who are generally quite critical of the system implemented by
the Directive of 22 May 2001 (see, for example, the study conducted by Bernt Hugenholtz
and  Martin  Senftleben,  Fair  use  in  Europe:  in  search of  flexibilities58)  conclude  that  the
European system has a certain amount of versatility? This is debatable given to what extent its
modus operandi is unknown to the European legal culture.

The mission also believes that the analytical view of the exceptions, which promotes balance
and a pro-protection approach, should be upheld.

2.2.2.2 Specifying whom the test is for

Although the Court has prohibited itself from reading the three-step test as an authorisation to
'explore' exceptions beyond the Article 5 list, one question still remains: that of who the test is
for. Is it for national legislators only, or are national judges capable of using the instrument to
verify the compliance of the disputed use with the test, together with the conditions of the
exception, in each case in point? In the former case, the move to using the test as a 'filter' will
only happen when the exception is established by the national legislator, to some extent in
abstracto. National judges would therefore not be permitted to use it, and would have to limit
themselves to verifying the conditions of the exception itself. In the second scenario, the test
would  comprise  an  additional  condition  to  be  added to  each exception,  which  would  be
subject to the judge's in concreto assessment.

Article 5 (5) of Directive 2001/29 stipulates that the exceptions are only  applicable  if they
meet three test criteria, which seems to define the instrument as the legal  exercising  of the
right rather than simply the legal existence.  This delegation to a judge also guarantees a
shrewder assessment of the situation, according to the changing uses and technology. Indeed,
it may therefore be necessary to restrict the scope of an exception which, at a certain time
does  not  cause  any harm,  but  at  a  certain  point  in  the  future  will  compete  with  normal
exploitation. In addition, such changes were not unknown to the European legislator from the
outset, as recital 44 of Directive 2001/29 acknowledges its necessity:

"(...)  The  provision  of  such  exceptions  or  limitations  by  Member  States  should,  in
particular,  duly  reflect  the  increased  economic  impact  that  such  exceptions  or
limitations may have in the context of the new electronic environment. Therefore, the
scope of certain exceptions or limitations may have to be even more limited  when it
comes to certain new uses of copyright works and other subject-matter."

According to the European Commission59 however, the test is aimed at the national legislator
rather than the judge. In principle, the tool only acts as a filter for the legislator, who is duty
bound to set the maximum limit of the exception.

In France,  one might have believed that  the test  is  aimed at  the judge,  who in fact  once
referred to it without really gaining a full knowledge of it60. It might also have been assumed
that the Infopaq 261 judgment did not contradict this fact since Article 5.1 already incorporates
economic reasoning. 

For the time being, the CJEU does not seem to have made a decision on this issue of whom
the three-step test is for. Although European judges have confirmed that Article 5 (5) "takes

58 The authors believe in particular that the exceptions listed by Directive 2001/29 offer margins for interpretation due to
their lack of precision, which enables them to develop and embrace new fields.
59 Hearing of DG Internal Market and Services, Intellectual Property Directorate.
60  See the above-mentioned Société Studio Canal et al. v. Association UFC judgment.
61 See CJEU, 17 January 2012, Infopaq International A/S v. Danske Dagblades Forening, case C-302/10.
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effect only at the time when they are applied by the Member States."62, they have not provided
further clarification of its implementation.

Yet it is evident that the issue is an important one, given that according to the interpretation
made, power may be delegated to judges for exceptions that may call into question certain
uses within the digital environment.

Of course,  opponents  of  using the test  during proceedings  highlight  the  legal  uncertainty
generated by this situation. One might respond that the British 'fair dealing' policy, which is
aimed at the judge, is not a particular source of legal uncertainty (particularly as those that
condemn such uncertainty sometimes also campaign for a fair use policy), and also that the
current situation is undoubtedly a greater source of uncertainty! Indeed, the Member States
are currently entirely at the mercy of the CJEU's interpretations, which strongly contradict
their national traditions but which do not necessarily consider the context of the use.

Under these conditions, this mission deems that it would be wise for the French Government
to state that it supports a specific reference to the three-step test tool being aimed at national
judges. Indeed, if only the latter choose to call on it, the instrument could easily offset the
lowering of the level of protection due to the Court's permissive reading of certain exceptions.
Judges could thereby block a use that is in principle exempt, in consideration of changes in
habits  and  the  damage  that  this  use  could  cause  to  normal  exploitation.  The  test  could
therefore  become  a  re-balancing  instrument  which  benefits  rights  holders  and  takes  into
consideration media and technological  developments.  In addition,  should the Directive be
reopened, France could call for a specific reference to this delegation to the judge.

2.2.2.3 Clarifying the content of certain exceptions

As  we  have  seen,  the  Court  does  not  necessarily  subscribe  to  continuity  in  the  area  of
legislative thinking. The legislator's previous intention is sometimes overridden in the name of
establishing the single market.

In addition, the CJEU often broadens the exception, and grants it an extended or new scope.
Such extensions are based either on the beginning or the end of the use process, or on the
basis or context of the exception itself.

As regards the beginning of the process, we cite the judgment of 11 September 2014, which in
the name of the principle of effectiveness, authorises an 'incidental'  reproduction (through
digitisation), in the context of the application of Article 5 (3), under n63, which places the
research exception for on-site consultation in libraries out of the scope of the monopoly. The
judgment in itself does not appear to be of concern, but the reasoning which underpins it
should be questioned. Firstly, the Court takes liberties with the actual Directive legislation,
which only refers to 'making available'64. And consequently, does this reasoning hold true for
other exceptions, if one decides tomorrow that the full benefit of a particular limitation (e.g.
short quotation) authorises an ancillary reproduction, in full? And from the outset? But then,
how should this case law 'authorisation' be linked to the mandatory exception in Article 5 (1)
which also permits an incidental reproduction? And above all, what is the point of delineating
an exception as Article 5 (1) does, if one then allows the reasoning to be broadened?

62  See the above-mentioned ACI Adam judgment.
63 See CJEU, 11 September 2014, Technische Universität Darmstadt, case C-117/13: "use by communication or making
available, for the purpose of research or private study, to individual members of the public by dedicated terminals on
the premises of establishments referred to in paragraph 2(c) of works and other subject-matter not subject to purchase
or licensing terms which are contained in their collections".
64  Again, this scenario undoubtedly constitutes an exception to Articles 2 and 3 of the Directive.

35



Moving on to a later stage of the process, as mentioned, the Court sometimes deems that the
creation of a second work is not necessarily covered by the exception, in areas where the
exception is also traditionally used as means of promoting creation65. This is why, in French
law,  there must  be a quoting work and a parodying work, in order to be covered by the
exception for short quotations and the parody exception respectively. Thus, not only do these
exceptions contribute to freedom of expression, but they also form part of a creative process,
which therefore contributes to heritage as a whole. The effectiveness of such limitations is
therefore proved twice over.

Yet the Court of Justice seems to be unaware of the second objective. In fact, it ruled that the
creation of a work was not required as a condition in order to be covered by the quotation
exception or the parody exception.

The Court of Justice's denial profoundly changes the system's outlook, insofar as the Court is
(at least partially) challenging the basis of the exceptions and their social benefit. Above all, in
doing so it  imposes  a  revision of  foundations  to  which the  States  have  not  been able  to
contribute.

Finally, the Court sometimes offers extensive interpretations of exceptions that surpass the
context for which the exception was created. In particular, we observe that the last case law
record pertaining to Article 5 (1) casts doubt over its compliance with the original intentions.
Indeed,  originally  the  exception  set  out  by  Article  5  (1)  was  straightforwardly  logical:
common sense prevents a single transmission from being analysed as x reproductions due to
its circulation on networks. Similarly, it is inconceivable that the lawful recipient of a work
made available  to  him/her  should have to  seek a separate  authorisation for  the automatic
reproduction performed by their computer RAM. One can easily see that the reproductions
referred  to  are  required  for  technological  purposes.  The  rule  forms  a  logical  part  of  the
approach that offers limited liability to internet service providers, as set out by the 'electronic
commerce' Directive (Art. 13).

Yet recent case law has broken free of this initial scope. The objective is no longer to solely
exempt  technical  reproduction  required  for  digital  transmissions66.  For  this  purpose,  the
mission believes that the European Commission ought to communicate the meaning of this
exception in order to define its true boundaries. Indeed, the risk is that loose interpretations
will cause the exception to be 'exiled' from its original framework and logic, and to some
extent 'acculturated' (link to the 'electronic commerce' Directive).

The European Commission could moreover use this intervention to ensure that the Directives
are harmonised with one another, particularly in relation to this point. Indeed, with the EU
stamp and in contemplation of the Community acquis67, France has excluded databases and
software from the scope of the exception, which renders the exception largely devoid of any
substance.  And yet,  this  exclusion  is  the  result  of  a  lack  of  linkage between the  various
legislation, a fault that the Commission ought to correct in the interests of consistency.

For  all  of  the  above  reasons,  the  mission  deems  that,  should  Directive  2001/29/EC  be
reopened,  the  French  Government  should  ask  the  European  Commission  to  clarify  its
intentions in relation to the exceptions. This would entail here a clarification both of the link
between  the  exception's  transposition  and  content,  and  the  precise  conditions  of  the

65 Compare with the original basis of fair use (see above).
66 See CJEU, 5 June 2014, MeltWater, case C-360/13, section on TDM.
67 Both  specific  directives  set  out  particular  exceptions  to  reproduction  rights.  And  yet,  recital  20  of  Directive
2001/29/EC states the following: "This Directive is based on principles and rules already laid down in the Directives
currently in force in this area, in particular Directives 91/250/EEC [computer programs], 92/100/EEC [hire purchase],
93/83/EEC [cable  and satellite],  93/98/EEC [term of  protection]  and 96/9/EC [databases],  and it  develops those
principles and rules and places them in the context of the information society. The provisions of this Directive should be
without prejudice to the provisions of those Directives, unless otherwise provided in this Directive".

36



exceptions as a whole. This process would enable the extension of the scope of exceptions
carried  out  by  the  CJEU  to  be  contained  (without  however  removing  any interpretative
powers), and would prevent the bases of the exceptions from being called into question.

2.2.2.4 Should some exceptions be mandatory?

The French Government has on several occasions expressed its preference for the optional
nature of the exceptions set out by the Directive, which provides Member States with the
flexibility that they seek to implement their cultural policies while laying down exceptions
and limitations to cover certain user categories. That said, it is quite clear that reopening the
Directive would lead to a (no doubt heated) debate on the exceptions, with some calling for
increased harmonisation in this area. The mission would like to bring a number of factors to
the Ministry's attention in order to prepare the French stance.

In  addition  to  general  proposals  on  the  basis  of  the  existing  exceptions,  a  more  precise
development of the regime of some new exceptions is required.

2.2.2.4.1 General proposals based on the existing exceptions

As a general  rule,  the exceptions  constitute  both exemptions  from exclusive rights – and
thereby should not be increased in number due to the risk of eroding the monopoly – together
with breathing space for the law, which allow for the preferences of the public and of certain
'users' of works to be taken into account, sometimes favouring acceptance of such exceptions .
It is thereby a question of balance.

The CJEU's interventionist approach to exceptions, the ensuing calling into question and the
legal  uncertainty  caused  leads  one  to  question  whether  making  some  of  the  exceptions
mandatory will allow a true harmonisation to take place. 

The  issue  of  the  European  legislator's  intervention  is  all  the  more  pertinent  since  the
Marrakesh  Treaty  to  Facilitate  Access  to  Published  Works  for  Persons  Who  Are  Blind,
Visually Impaired or Otherwise Print Disabled, adopted on 27 June 2013 under the auspices
of WIPO, comprises a mandatory exception scenario which is more precise that the disability
exception included in Directive 2001/29/EC. Indeed, the Treaty authorises some organisations
to reproduce, distribute and make available copies in a format which is accessible to visually
impaired persons. The purpose of the Treaty is to ensure that books published in the context of
copyright exceptions in formats such as braille, large print, e-books and audio books with
special navigation tools, can be made available across borders, not only within the EU but
also between the EU and non-EU countries. 

Should EU legislation reiterate the treaty's requirements? Should it amend Article 5 of the
Directive in order to incorporate the new rule? The European disability exception is clearly
far broader and less precise. Article 5 (3)  (b) excludes from the monopoly:  "uses, for the
benefit of people with a disability, which are directly related to the disability and of a non-
commercial nature, to the extent required by the specific disability". Yet the Treaty is certainly
binding on Member States and on the European Union, which is a signatory to it (April 2014).
The reform may therefore provide an opportunity to clarify the legislation, at least to ensure
that it is coherent with the Treaty.

In  addition  to  the  binding  categorical  exception,  it  is  important  to  question  the  other
exceptions that are already included in the Article 5 list of Directive 2001/29, which could
become mandatory, together with new exceptions which could be adopted.
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First and foremost, the framework for legislative intervention needs to be reiterated. Indeed,
the process of intervening in exceptions, whether to revisit them or even to create new ones,
must  in  principle  be  justified.  The  EU  must  first  provide  proof  of  the  socio-economic
requirement causing it to intervene, which it has not yet done, especially given that exceptions
are exempt from the monopoly principle and the legislator must therefore act with restraint or
risk ruining the principle. Moreover, given the already long list of exceptions, rights holders
have unanimously stated their  reluctance to the creation of new exceptions,  which would
encroach  even  further  on  the  monopoly  principle.  And  one  should  not  forget  that  new
limitations will not entail the simultaneous strengthening of rights in other areas.

Moreover, harmonisation does not seem necessary when the exception has no cross-border
effect, as in this case the single market is not at risk. It is not enough to simply deliver the
blow that the single market is at risk: proof is required. In these scenarios, the exceptions
should remain optional.

Moreover, before suggesting new limitations or amending the scope or nature of an exception,
one should verify whether existing exceptions cannot solve the problem, if indeed a problem
exists.

Finally,  the  idea  of  making  certain  (existing  or  new)  exceptions  mandatory  requires
consideration of the criteria that should govern choices. Indeed, if exceptions must become
mandatory,  the  process  should  be  legitimised  through  the  use  of  objective  criteria  when
choosing exceptions.

Proposals have been outlined by some rights holders on this issue, although they are not in
consensus.  Rights  holders  have  however  suggested  that  certain  optional  exceptions  or
limitations be made mandatory on a European scale, considering the social benefits that they
provide (this is of course subject to the application of the three-step test, as different national
or sectorial circumstances may require various adjustments, even if the internal conditions for
the exception have been met). The examples provided here are the exceptions for libraries
(Art. 5 (2) (c) and 5 (3) (n)), and also the education exception. Other exceptions may become
mandatory as they address fundamental rights and freedoms. The quotation exception is a
particular example. On the contrary, where exceptions relate to local specifications or do not
relate to an overriding issue, it may be recommended that they remain optional.

The proposal may therefore consist of highlighting the criteria that have not been challenged
in order to legitimise the mandatory exceptions.

The mission believes that the most legitimate criterion is undoubtedly fundamental rights. In
addition,  it  would enable the external corrective mechanism based upon Article 10 of the
European  Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms
(Freedom of Expression, "public right to information"...) to be incorporated into national law.
In France, Article 10 has almost become a standard clause, and is very often cited to evade
infringement. For the time being, the judge refuses to grant such applications. Yet one of the
cases in question, the Musée de Lodève case68, has led to a legislative reaction in the Act of 1st

August 2006, which incorporated the press exception into Article L. 122-5 (9) of the French
Intellectual Property Code 69.

68  See Cass. 1st civ., 13 November 2003, see not. Propr. intell. 2004, p. 550, obs. A. Lucas.
69 "Once  a  work  has  been  disclosed,  the  author  may  not  prohibit:  (...) 9°  The  full  or  partial  reproduction  or
representation of a work of graphical, plastic or architectural art, through the written, audiovisual or online press, with
the exclusive purpose of direct information and directly related to the latter, on condition that the name of the author is
clearly  stated.  –  (sub-para.  2)  The  first  sub-paragraph  of  this  section  9°  does  not  apply  to  works,  particularly
photographs  or  illustrations,  that  themselves  aim  to  report  information.  –  (sub-para.  3) Reproductions  or
representations that, particularly due to their number or format, are not strictly proportional to the sole purpose of
direct information, or which are not directly related to the latter, give rise to the remuneration of authors based on the
agreements or rates in force in the professional sectors in question".
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The open consideration of this legitimate concern would undoubtedly curb the external route,
insofar as the internal balance of rights would be clearly imposed by the EU70. CJEU case law
also seems to rule in this sense. In its application of the exceptions in particular, the Court
highlights  the  need to  retain  a  balance between holders'  rights  and the user's  freedom of
expression. One might also deduce from this action that fundamental freedoms may also be a
criterion for exceptions.

By way of an example of this approach, it is possible to cite a recent judgment issued by the
Grand Chamber regarding the parody exception71:

"However, the application, in a particular case, of the exception for parody, within the
meaning of Article 5(3)(k) of Directive 2001/29, must strike a fair balance between, on
the one hand, the interests and rights of persons referred to in Articles 2 and 3 of that
directive, and, on the other, the freedom of expression of the user of a protected work
who is relying on the exception for parody, within the meaning of Article 5(3)(k)" (para.
34).

The main exceptions based on freedom of expression are probably the quotation exception
(Art. 5 (3) (d)), the parody exception (art. 5 (3) (k)) and the exception for information related
to public speeches (Art. 5 (3) (f)). Similarly, the right to a fair trial, which is understood in a
broad  sense,  may  also  form  the  basis  for  the  public  safety  and  procedural  exceptions
becoming mandatory (Art. 5 (3) (e)). Once again, in this context the mission adds that when
the use is not a cross-border use, the achievement of harmonisation is far less pressing, insofar
as such fragmentation of solutions does not hinder the single market.

Another criterion on which the decision on the mandatory nature of exceptions may be based,
according to  some of  the  contributors,  is  the  sociological  impact  of  the exception.  Some
limitations are understood in many EU Member States as indispensable considerations for the
existence of the monopoly.

This is the exact case of the private copying exception, a constant topic of disputes (both
national and European, primarily regarding remuneration for private copying). Therefore, one
may decide to make the principle, conditions72 and regime of the exception mandatory all at
the same time. The compensation scheme has received little standardisation on the part of the
CJEU73. Therefore, there are still notable discrepancies between Member States regarding the
arrangements for, form and level of compensation. Spain for example has decided to make the
Government responsible for payment, and therefore applies a ridiculously low rate. Britain
however does not deem the exception worthy of compensation due to the minimal nature of
the harm caused.

The lack of harmonisation is also highlighted by the CJEU in the Amazon judgment74, as a sort
of appeal to the legislator to intervene. To this end, recital 20 states:

 "The  Court  has  also  held  that,  since  the  provisions  of  Directive  2001/29  do  not
expressly address the issue of who is to pay that compensation, the Member States enjoy
broad discretion when determining who must discharge that obligation (Stichting de
Thuiskopie,  16 June 2011,  C-462/09,  paragraph 23).  The same is  true of  the  form,
detailed arrangements and possible level of such compensation.".

70 The fact  remains that  the recourse to fundamental rights to evade punishment for infringement is used by some
infringers when the use is undeniably contrary to copyright law. In this respect, we note that the website 'The Pirate
Bay' did not hesitate to refer its case to the European Court of Human Rights in order to challenge the lawfulness of
anti-infringement measures taken by a State.
71  See the above-mentioned Johan Deckmyn judgment, para. 34.
72 See the above-mentioned ACI Adam judgment on the requirement for a legal source condition.
73 See CJEU, 21 October 2010, Padawan, case C-467/08.
74 See CJEU, 11 July 2013, Amazon, case C-521/11.
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Furthermore, it would also be helpful if the European legislator could clarify its position on
the  application  of  the  private  copying exception  to  the  cloud (particularly in  the  case  of
personal folders). There is no doubt that we are thereby moving towards a method of mass
consumption. It would therefore be useful if the Commission could adopt a stance in order to
prevent differing reactions within EU Member States.

Finally,  it  should  be  noted  that  rights  holders  have  indicated  that  they  are  in  favour  of
systematic compensation for all copyright exceptions. The mission considers this a dangerous
road to go down, as automatic compensation may reduce any benefit derived from the three-
step  test  to  nothing.  Indeed,  one  might  believe  that  any  compensated  exception  would
automatically pass the three-step test, which would reduce the scope and the renewed benefits
proposed by the mission. In addition, in some cases there is not much to compensate (for
example the proceedings exception).

2.2.2.4.2 Specific proposals based on new situations

Three  exceptions  should  be  focused  on first  given their  overwhelming interest  both  at  a
European and a national level, and the situations that they raise. These are the exceptions for
libraries, for transformative use and for text and data mining. The first has attracted particular
attention at  a European level as much pressure has been applied,  given that technological
advances  have  made the  issue current.  The other  two exceptions  have  not  only attracted
interest from the EU, but also from the French Ministry of Culture through the CSPLA [High
Council for Literary and Artistic Property].

Some parties would like all of these scenarios to be covered by a mandatory exception. The
mission has a more nuanced approach to the issue.

The exception for libraries

The exception for  libraries  is  well-known in European law.  It  is  even the subject  of two
provisions of Directive 2001/29. However, this is a new situation which focuses on libraries
and asks them to make fundamental changes, to the extent that the request does not have any
resemblance to positive law.

Article 5 of the Directive authorises two optional exceptions to exclusive rights for libraries:

- An exception to the reproduction right for certain acts that are generally understood to
be acts of reproduction for storage and archiving purposes (Article 5 (2) (c)),

- An  exception  to  reproduction  and  making  available  to  the  public  rights  for  the
consultation  of  works  by  individuals,  for  the  purpose  of  research  or  private  study,
through dedicated terminals on library premises (Article 5 (3) (n)).

Article 6 (1) of Directive 2006/115/EC on rental  and lending rights and on certain rights
related to copyright in the field of intellectual property also enables Member States to put in
place a limitation to the making available to the public right in the case of physical loans by
public libraries, in return for remuneration.

Finally, Directive 2012/28/EU of 25 October 2012 on certain permitted uses of orphan works
requires Member States to set up an exception or limitation to the reproduction and making
available  to  the  public  rights  (Art.  2  and 3.  of  Directive  2001/29/EC)  for  certain  orphan
works,  i.e. for whom it has not been possible to find or locate the rights holder despite a
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diligent  search,  covering  libraries,  museums  and  archives  as  part  of  their  public  interest
duties.

One should firstly note that the exceptions are fragmented, which impacts upon the clarity of
the system, and on reading Directive 2001/29 alone, may give the impression that freedom is
given little room for manoeuvre.

Some people blame the system for the fact that transpositions into national law come with
conditions  (relating  to  the  purpose,  to  the  number  of  and  to  the  potential  recipients  of
reproductions, and to the option of changing the format) which vary a great deal from one
Member State to another. It is possible that these differences may prevent some institutions
from becoming involved in transnational  projects.  Again,  in  order to answer such claims,
proof must be provided of the cross-border effect of the uses in question.

Others once more accuse exceptions of being insufficient for today's world. It is true that new
technologies have led this issue of the dissemination of knowledge into a unknown arena.
There  are  a  variety of  demands,  from the  completion  of  mass  digitisation  operations  for
library collections (but is this desirable or indeed possible?), to electronic lending, together
with the remote consultation of works belonging to collections.

Some  library  representatives  state  on  this  point  that  excluding  remote  lending  and
consultation  of  digital  works  from  the  scope  of  exceptions  jeopardises  their  duty  to
disseminate knowledge and culture,  both to researchers and academics and to the general
public.

On the contrary, authors and publishers believe that the existence of a weakness in the market
requiring  a  wider  scope  for  exceptions  has  not  been  demonstrated.  There  are  licence
agreements  which  enable  researchers  and  academics  to  gain  remote  access  to  scientific
publications. There is nothing to prevent licence agreements being set up with publishers to
lend digital works to the general public. 

Researchers however highlight the importance of being able to easily gain remote access to
collections and publications, for example if the publisher no longer exists or the subscription
has been suspended75.

Given the importance of a library's duty to disseminate knowledge, the current exceptions
may have  to  be  changed  in  order  to  take  better  account  of  technological  advances.  Yet
technology does not occupy a neutral role as regards the harm caused to rights holders. Uses
that have been limited and are therefore acceptable could, with progress, become extremely
detrimental. It is possible that they may not even pass the three-step test. Proposals need to be
made with care.

One  proposal  may be  to  standardise  the  preservation  exception  to  prevent  it  from being
limited to certain types of works or certain reproduction methods. In addition, the consultation
exception  could  be  updated  in  order  to  move  away  from the  requirement  for  'dedicated
terminals'. Indeed, onsite consultation does not require consultation from dedicated terminals,
and an exception could be implemented whereby users would be authorised to access the
resources in question using their own computers, through a secure intranet site, providing a
suitable response to technological developments.

In addition, a number of mass digitisation tools have already been set up. Thus, Directive
2012/28/EU of 25 October 2012 on certain permitted uses of orphan works settled on the

75 Nowadays, access is only provided while the subscription is active. In the event of a suspension, the subscriber will no
longer have any access to the resource, even during his/her subscription period.
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principle of mutual recognition to resolve the issue of the digitisation of works for which it is
not possible to find the rights holder, despite a reasonable search76.  Furthermore, a  MoU77

promoted the ownership of unavailable works (which in France is represented by Act no.
2012-287 of 1st March 2012 on the digital exploitation of unavailable books from the 20th
Century, which implemented a collective management system and a database with an opt out
for  rights  holders).  We  must  welcome  these  various  initiatives  for  the  dissemination  of
knowledge.  However,  the  mission  believes  that  no  exception  should  authorise  the  mass
digitisation  of  library collections.  Contractual  solutions  should be  prioritised,  and also of
course sectorial solutions, as the issues are vary greatly from one sector to another.

Finally, electronic or e-lending is not covered by any exception. Most rights holders believe
that an exception for e-lending would have a much greater impact on the digital books market
than the exception for physical loans has on the printed book market,  given that libraries
could provide identical services to those of bookshops78. Consequently, e-lending can only be
authorised  through  licence  agreements.  Publishers  and  libraries  are  experimenting  with
solutions through which they are attempting to introduce similar constraints for e-lending as
those that exist for physical lending (maximum number of simultaneous loans, mandatory
purchase  after  a  certain  number  of  loans,  downloading  during  office  hours  only,  etc.).
Therefore, in this case a negotiated solution should be encouraged.

Transformative creations

Firstly,  it  should be noted that the European Union speaks more willingly of UGC (user-
generated content) than transformative creations, and moreover sometimes confuses the two,
on  other  occasions  reducing  the  former  to  the  latter79.  This  lack  of  precision  in  the
terminology is problematic as it means that not everyone is working towards the same goal,
which does not allow progress to be made from a solid starting point. Moreover, the UGC
workshop as part of the Licences for Europe programme was not able to reach a consensus.
For many, it involved the legalisation of all non-commercial exchanges, which would truly
constitute expropriation for private use. Allowing such an exception would lead to derivative
and  composite  works  being  eliminated  from  the  French  legislative  landscape,  including
translations.

In any case, there is considerable European interest in this topic. This is demonstrated by the
study commissioned from the De Wolf firm (submitted in December 2013), and again by the
Commission's  public consultation on changes to copyright.  The official  draft  White Paper
suggested  several  tools  to  escape  from  the  rut,  including  clarifying  the  application  of
exceptions that may be relevant and otherwise favouring negotiated solutions (licences). It
also  suggested  implementing  instruments  that  would  enable  information  on  rights  to  be
improved.  In  the  same  vein,  the  impact  study  on  Directive  2001/29  recommended
harmonising  and making existing  exceptions  mandatory,  within  which  solutions  could  be
found (quotation, parody and incidental inclusion).

76 Currently being transposed into French law.
77 MoU 'Key Principles on the Digitisation and Making Available of Out-of-Commerce Works', 20 Sept. 2011.
78 In Denmark, as part of a pilot project involving the two biggest publishers and a considerable number of libraries, e-
lending was trialled for long periods, with no standby period. The publishers withdrew from the project after having
noted that for the same book, the number of electronic loans was six times the number of purchases.
79 On this subject see the De Wolf report, which was submitted to the European Commission in December 2013 and
which assimilates UGC and transformative content, even though three UGC categories can be identified: original initial
content created by users and made available by them; protected or unprotected content made available by persons that
are not the author(s);  content which combines initial works with original contributions to produce a transformative
creation.

42



In  France,  the  CSPLA became  aware  of  the  importance  of  the  topic  and  entrusted  the
transformative creation mission to Professor Valérie-Laure Benabou. Our mission therefore
refers to this very comprehensive report by Ms Benabou.

If one takes only a few points from her considerations, it should be noted that here too, a
willingness to implement flexible and multifaceted solution is apparent. Thus, together with
recommending a clarification of the boundaries of the quotation exception as regards Painer
case law, Ms Benabou advises us to "support and continue reflection on the implementation
of  contractual  and legal  solutions  regarding  the  distribution  of  works  by  'amateurs'".  In
particular,  Ms  Benabou  suggests  setting  up  a  centralised  authorisation  system  when  the
distribution is performed by the platform intermediary. In order to do so, either the act of
exploitation can be directly assigned to the technical intermediary, which implies a review of
the  special  liability  regime  (which  is  not  planned  by  the  Commission),  or  gaining
authorisation would be managed using representation (contractual or legal if required) by the
platforms on behalf of their clients.  This final scenario would have the benefit of simplicity.

Nevertheless,  the issue of 'amateur'  status is  raised here and, as a corollary,  that of 'non-
commercial' use. During our mission, strong opposition was apparent on these topics which
underpin the issue of free access and its definition. Many people highlighted the fact that the
uses  of  UGC  are  extremely  varied,  going  from  small  group  exchanges  to  large-scale
dissemination through online sharing platforms. Given the success that some creations have,
and the direct or indirect revenue (primarily through banner ads) which creators or internet
sharing platforms can earn, it is impossible to maintain that UGC is non-commercial.

Finally,  we  should  add  that  Ms  Benabou  rejects,  as  does  this  mission  (for  the  reasons
explained above) the adoption of an open, fair use-type system which would cover both uses
and  transformative  creations.  She  also  opposes  the  export  of  an  exception  such  as  that
currently used in Canada80. In both cases, she highlights and criticises the acculturation that
should take place.

Text and data mining

Text  and data  mining (TDM) represents a major strategic  challenge for the economy and
European research. The significance of the subject is such that the CSPLA entrusted Maître
Jean Martin with the mission, who submitted his report in July 2014.

According to this report: "text and data mining is an automated search process covering a
body of digital data with the purpose of discovering new knowledge or new ideas".

The mission  report  on text  and data  mining deems that  copyright  monopoly and the  sui
generis right of database producers applies to this activity. Indeed, TDM generally requires
considerable reproductions or extractions at the beginning of the process from a quantity or
quality perspective, and according to the Martin mission, these cannot be covered by any of
the positive law exceptions. The recommendation is therefore to favour a negotiated solution
through sectorial self-regulation (which already seems to be becoming established), and to
consider a research exception (for non-commercial purposes)81.

Our  mission  wishes  to  add  several  additional  considerations  to  this  topic,  by  proposing
analyses which are based on the CJEU's subsequent rulings.

After all, even if with current technological developments TDM requires "at least temporary"
reproduction  (in  the  words  of  the  Martin  mission),  one  wonders  whether,  in  time,  this
requirement might be eliminated, in which case the monopoly would no longer be applied.
This does not mean, in practice, there is not sometimes value being generated, a situation

80 See Article 29.21 of the Canadian C-42 Copyright Act. 
81 The draft White Paper of July 2014 (which in the end was never made official), reaches similar conclusions.
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which requires rebalancing. But insofar as technical advances are likely to eliminate the act of
exploitation  (in  the  sense  of  literary  and  artistic  property),  we  should  clearly  avoid  the
creation of a dedicated exception, which would become obsolete as soon as it was adopted, or
soon after.

And then, considering that TDM requires reproduction, one wonders if, in the light of recent
developments in  CJEU case law on Article  5 (1) of Directive 2001/29/EC82,  this  specific
practice could not therefore be exempted. The provision requires Members States to exempt
from the  monopoly  "temporary  acts  of  reproduction  referred  to  in  Article  2,  which  are
transient or incidental [and] an integral and essential part of a technological process and
whose sole purpose is to enable: (a) a transmission in a network between third parties by an
intermediary, or (b) a lawful use of a work", provided that these acts "have no independent
economic significance". Of course in French law, the provision does not apply to software and
databases. But in actual fact, this exclusion is largely due to a poor linkage of the legislation
on the part of the European Union83.

As regards the first condition of the exception, it must be proved that the copy is not a lasting
copy, and rather that in order to conduct another operation, it will only be stored for the time
taken to complete the mining process. It is the temporary nature that will without doubt be the
most problematic for TDM, while CJEU case law is still in favour of an 'open' reading of the
exception.

As regards the second condition, the CJEU stated that it was putting forward an alternative
(transient or incidental nature). In the TDM scenario, the transient nature84 would undoubtedly
be difficult to identify. Yet it is legitimate to ask whether the act of reproduction might be
incidental. Indeed, the MeltWater judgment85 states that an act of reproduction is incidental "if
it neither exists independently of, nor has a purpose independent of, the technological process
of which it forms part".

The third condition requires the acts of reproduction in question to constitute an integral and
essential part of a technical process. This requirement can be sub-divided into two cumulative
components:  firstly,  acts  of  reproduction  must  be  fully  carried  out  as  part  of  the
implementation of the technological process, and secondly, the completion of these acts of
reproduction must be necessary, in other words the technological process could not function
correctly and effectively without these acts.  TDM seems to meet these requirements.

The  fourth  condition  relates  to  the  purpose  of  the  reproduction.  The  Directive  curtails
exclusive rights for the acts "whose sole purpose is to enable: (a) a transmission in a network
between third parties by an intermediary, or (b) a lawful use of a work". Here, the purpose
refers  to  the act  itself  and not  to  the motivations  of  those involved.  The first  scenario is
routine. It involves proof that the act is necessary from a technical point of view to ensure the
proper transmission of the work (performance, request handling speed) between third parties
(a  rights  holder,  site  owner,  and  a  web  user)  by  a  technical  intermediary.  The  second
alternative scenario grants the monopoly for temporary reproductions whose sole purpose is

82 Also  see  the  above-mentioned  Football  Association  Premier  League and  MeltWater  judgments,  and  the  CJEU
judgments of 16 July 2009, Infopaq 1, case C-5/08 and 17 January 2012, Infopaq 2, case C-302/10.
83 See recital 20 of Directive 2001/29/EC on compliance with the Community acquis.
84 This condition is primarily defined by the volatility of the copies: the act is exempt as the length of the fixation is
fleeting. European case law has however added clarification to this condition. The Infopaq judgment thus stipulated that
"an act can be held to be ‘transient’ (...) only if its duration is limited to what is necessary for the proper completion of
the technological process in question, it being understood that that process must be automated so that it deletes that act
automatically, without human intervention, once its function of enabling the completion of such a process has come to
an end".
85 See CJEU, 5 June 2014, MeltWater, case C-360/13, which ruled that an act of reproduction is incidental "if it neither
exists independently of, nor has a purpose independent of, the technological process of which it forms part".
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to enable "a lawful use of a work"86. The expression is rather unclear, and one assumes that in
actual fact, following in the footsteps of the Community  acquis, the requirement depicts a
legitimate software or database user. The analysis is nevertheless shaky: we do not yet know
what limits European case law will propose for this condition, and whether it will cover the
scenario of a user having lawful access to a work or database in the TDM context.

Finally,  the  last  condition  implies  that  the  reproduction  has  no  independent  economic
significance.  It  undoubtedly  excludes  copies  that  generate  advertising  revenue,  including
horizontal revenue shifts between services. For all that, there is another consideration to be
examined on the subject of TDM. Indeed here, it is not so much the reproduction that has an
independent significance as the correlative putting into perspective of the extracted data.

Moreover, one might also wonder whether the quotation exception might, in some scenarios,
provide  a  basis  for  TDM operations.  Indeed,  we know that  European case  law does  not
require  a  quoting  work  in  order  to  be  covered  by the  exception.  In  addition,  one  might
question if for example the principle of effectiveness might enable a copy of the work to be
created at the beginning of the process. This scenario is not theoretical. The CJEU has already
issued such a ruling on the subject of the research exception though onsite consultation in
libraries, under Article 5 (3), no.87:

" Such a right of communication of works enjoyed by establishments such as publicly
accessible libraries covered by Article 5(3)(n) of Directive 2001/29, within the limits of
the  conditions  provided  for  by  that  provision,  would  risk  being  rendered  largely
meaningless, or indeed ineffective,  if  those establishments did not have an ancillary
right to digitise the works in question" (para. 43).

As recommended previously in the general proposals, this tendency to extend the scope of the
exceptions is sufficient reason for the European Commission to reclaim control of this issue.
If it did so, it could thereby prevent the extensive readings suggested, and the possibility of a
specific exception for TDM would therefore need to be given further consideration. Unless, as
some believe, the research exception could serve as a basis for data mining, as raised by the
Martin mission report. Such a link would also avoid adding yet another exception to the long
Article 5 list. Of course at the current time, the exception is not mandatory, and even where it
does exist in national law systems there are major variations in its transposition. In France for
example, it is particularly confined, and would not at the current time cover TDM. Such a link
would therefore involve a review of the European exception.

Great Britain has apparently already based its policy on Article 5 (3) (a) of the Directive88 in
order to create a TDM exception for non-commercial research purposes89. This is also the

86 Also see recital  33 of  Directive 2001/29/EC: "A use should be considered lawful  where it  is  authorised by the
rightholder or not restricted by law".
87 See the above-mentioned Technische Universität Darmstadt judgment.
88  "Member States may provide for exceptions or limitations to the rights provided for in Articles 2 and 3 in the
following cases: / a) use for the sole purpose of illustration for teaching or scientific research, as long as the source,
including the author's name, is indicated, unless this turns out to be impossible and to the extent justified by the non-
commercial purpose to be achieved (...)".
89 CDPA 1988, § 29A Copies for text and data analysis for non-commercial research

(1) The making of a copy of a work by a person who has lawful access to the work does not infringe copyright
in the work provided that— 

(a) the copy is made in order that a person who has lawful access to the work may carry out a computational
analysis of anything recorded in the work for the sole purpose of research for a non-commercial purpose, and

(b) the copy is accompanied by a sufficient acknowledgement (unless this would be impossible for reasons of
practicality or otherwise). 

(2) Where a copy of a work has been made under this section, copyright in the work is infringed if— 

(a) the copy is transferred to any other person, except where the transfer is authorised by the copyright owner,
or
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recommendation that was proposed by the draft White Paper90. The Martin mission also points
out that: "it  may be helpful for the Commission to develop recommendations for Member
States in order to clarify to what extent data mining activities are covered by intellectual
property  law,  and  to  what  extent  they  are  incorporated  into  the  framework  of  existing
exceptions for uses for research purposes".

In other words, positive law may be able to offer resources that the European Commission
ought  to  explore  before  proposing  a  new  dedicated  exception.  In  addition  to  this,  some
exceptions need to be revised to clarify or adapt their content.

2.3. The issue of the territorial application of rights should only be re-examined with the
utmost care

In his mission statement to Mr Oettinger, the future President of the European Commission
Mr Juncker stated that: "Users should be offered access to services, music, movies and sports
events on their electronic devices wherever they are in Europe and regardless of borders".

The idea of cross-border services available from any European State is not a new one. In the
past  however,  its  implementation  has  come  up  against  economic  obstacles  (lack  of
demand/market for cross-border services to be balanced with the costs of acquiring rights in
multiple  territories)  or  technological  obstacles  (traditional  broadcasting methods),  or  even
legal obstacles (lack of harmonisation between national intellectual property legislation in
different  countries91).  With  the  development  of  high-speed  broadcasting  techniques  and
electronic  communication  networks,  the  possibility  of  connecting  different  audiovisual
markets is back on the table, together with the means to  reach this goal (hard law,  soft law,
Licences for Europe programme). Therefore cross-border audiovisual services may become
more widely available within the Community92

And one mustn't disregard the legal framework. In the minds of many, it is important that the
European legislative framework is made sufficiently flexible to promote the development of
demand for these types of services. Others think that the framework should be made more
restrictive. But how (conflicting) interests can be balanced remains to be seen. Although they
do not question the granting of licences based on exclusive rights which value exploitation
territories  individually,  many  consider  there  is  again  an  opportunity  to  make  certain
amendments to the provisions of Directive 2001/29/EC. 

(b) the copy is used for any purpose other than that mentioned in subsection (1)(a), except where the use is
authorised by the copyright owner.

(3) If a copy made under this section is subsequently dealt with— 

(a) it is to be treated as an infringing copy for the purposes of that dealing, and

(b) if that dealing infringes copyright, it is to be treated as an infringing copy for all subsequent purposes.

(4) In subsection (3) “dealt with” means sold or let for hire, or offered or exposed for sale or hire.

(5) To the extent that a term of a contract purports to prevent or restrict the making of a copy which, by virtue
of this section, would not infringe copyright, that term is unenforceable.
90 The impact study had already suggested the possibility of mandatory and harmonised exceptions for non-commercial
scientific research purposes, covering copyright works and databases, for users with legal access to content which is
subject to TDM operations.
91  The lack of harmonisation between different national legislations is even more pronounced in the area of audiovisual
regulation, which is primarily based on subsidiarity, in practice leaving a great deal of freedom to Member States on
such issues.
92 Moreover, the debate is part of the launch of 'OTT' services in Europe, which has stated its objective to cover several
territories.
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Paradoxically, the sensitive issue of territorial application received very little attention from
the  various  contributors  to  the  mission.  It  was  hardly  mentioned  at  all  by  consumer
associations  (e.g.  the  option  of  maintaining  consumer  habits  across  borders,  or  licence
portability for nomadic consumers), and when it was mentioned to rights holders, they above
all highlighted their  incomprehension of the assessments made by the Commission.  Some
institutional users mentioned their preference for a simpler system of making works available
via the principle of the country of origin,  while service providers insisted on the need to
improve information on different content (identifiers, metadata, databases to streamline the
licence issuing process). 

However, these observations need not to be overrated. Firstly as the issue did not resonate as
much in France as it did in Brussels, and secondly, because the situation seems to vary quite
significantly depending on the sector concerned.

2.3.1. The reasons put forward by producers to contest a calling into question of territorial
application appear to have merit

For audiovisual producers, the topic of territorial application is a non-existent debate, insofar
as  the  contractual  structures  that  are  currently  used  generally  cover  predicted  use  by
consumers, while the increasing harmonisation of rules on copyright and related rights, both
on a European and a global scale, renders any intervention in this area of little use.

Therefore, the following case is made:

There are few areas that are as harmonised on an international and European level as literary
and  artistic  property.  There  are  at  least  five  international  clear  and  sophisticated  treaties
relating to technological developments which have been ratified by numerous countries.

As regards European solutions, there are also at least five specialised Directives, together with
Directive 2000/31/EC. Directive 2001/29/EC is itself a transposition of international treaties,
and lays down a very clear definition of substantive rights, a mandatory exception, a closed
list of exceptions and a principle whereby interpretations are sanctioned where necessary not
only by the CJEU, but also by an international arbitration mechanism through World Trade
Organization agreements.

All of the tools are in place for licence systems to be implemented worldwide, with a high
level of protection for the rights in question and with a  maximum amount of contractual
versatility to confront all of the technical situations that might arise. And on a global scale,
licences seems to be the most effective tool for circulating and increasing the value of works.

This means that all economic models can now rely on the legal tools making up the current
body of  rules  applicable  to  literary  and  artistic  property  in  general,  and  to  copyright  in
particular. There is hardly any need to amend the legal status of this area, particularly given
that the room for manoeuvre is very narrow.

Any problems that may arise, which still require clarification by the European Commission,
therefore relate to the practices of economic operators, and any action to be taken should
therefore be through the rules that apply to the conduct of economic operators under European
law. Where a breach of the European or national regulations is recorded, action should be
taken primarily via competition law.

On the  issue  of  territorial  application,  according to  producers,  experience  shows that  the
country of origin rule will not prevent any territorial fragmentation. The only result that such
a rule achieves (perceived by rights holders as a form of 'expropriation' of the protection of
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the country of destination) is to make their situation more vulnerable by opting for the 'lowest
bidder' when it comes to protection (for the few points that have still not been harmonised), or
the least generous. 

More fundamentally, the vast majority of producers heard cannot explain the preference of
certain  stakeholders  –  including  the  European  Commission  –  to  implement  a  country  of
origin-based solution. This route is an option that made sense during the era of 'Television
without Frontiers' directive (TVWF)93, but which no longer appears to resonate with current
circumstances.  Some  rights  holders  insist  that  there  is  a  need  to  rethink  the  concept  of
'technological  neutrality',  on  which  the  European  Commission  based  its  justification  for
applying the country of origin rule during the revision of the TVWF Directive. Yet from a
practical point of view, all parties agree that we now need to change our way of thinking, as
the former solution was essentially implemented in consideration of firstly, a single sector –
the audiovisual sector – and secondly, technologies and consumption methods that bear no
resemblance to those which have been developed for today's world.

Applying the protection of the country of destination derives from international copyright
rules, but also from the application of general rules related to private international law to this
area. When no inability to implement the general universal principles has been demonstrated,
producers believe that it would be unlawful to prevent a rights holder from benefiting from
the protection of the law of the country designated by the conflict  rule or by contractual
choice.

Producers also highlight the fact that analysis of the conduct of economic operators shows
that territorial licensing is not the result of a protectionist approach by such operators, but
down to the fact that cinematographic and audiovisual funding as well as markets are specific
to a certain territory.  The system of cinematographic and audiovisual funding has already
been described in several reports. Due to the huge investment required, advance funding of
films is crucial if not vital, and only national economic operators are currently willing to make
such investments. Language, tastes, consumer rights and personal data are all important to
markets. According to rights holders, all of these factors lead to a logical platform 'versioning'
in  accordance with market  specificities.  This observation is  not purely a French one,  and
stakeholders  from other  EU Member States  also believe  that  the territorial  application of
copyright should not be considered an obstacle,  but rather an opportunity to be seized by
Member States and operators in order to adapt to the specific requirements of certain markets.
It should once again be stressed that the obstacles to the creation of innovative services and to
the emergence of a single market lie above all in disparities in competition law, tax law and
cultural and linguistic practice.

From the  rights  holders'  point  of  view,  the  practical  consequence  of  the  new  European
Commission  President's  wish  to  "break  down  national  silos"  will  be  that  the  most
advantageous  national  legislation  for  platforms  or  the  legislation  which  offers  the  least
protection to  rights  holders  will  be applied Europe-wide,  and European funding which is
currently  primarily  funded  at  a  national  level  will  be  provided  for  all  European
cinematographic  and  audiovisual  creative  works  through  the  Europe  Creative  Media
programme.

In practice, this approach based on the country of origin provides non-European stakeholders
with an incentive to apply the common practice of 'forum shopping', which enables them to
gain a major competitive advantage over local stakeholders. And yet, an increasing number of
EU Member States are becoming aware of the limitations linked to applying the tax rules of
the country of origin, and are very much in favour of the entry into force of new VAT rules,
which  are required  in  order  to  move towards  the  notion  of  the country of  destination or

93 Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of television broadcasting activities.
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consumption94.  Therefore,  would it not be more consistent for the sector's development to
consolidate these two approaches (tax and copyright) under the same criterion: i.e. the country
of destination?

Most rights holders are also extremely guarded regarding the (related) discussions that usually
arise when reflecting on the issue of territorial application. Thus, regarding the substance of
economic rights and the distinction between reproduction and communication to the public,
which  could  be  called  into  question,  it  has  been observed  that  the  current  solutions  and
structures form part of the principles that are guaranteed on an international scale, and in the
mind of stakeholders such as the institutions responsible for literary and artistic property, they
represent the immutable foundation of copyright. Moreover, all parties appreciate that this
basis is necessary and equally justified in an electronic network environment. 

The various information shared reveals a deep incomprehension of European initiatives on the
part of producers. As the ineffectiveness of current structures and therefore the existence of
hindrances to the development of the internal market has not been proven, these rights holders
are not convinced of the need to call into question the existing system on the pretext of a
difficulty  supposedly  experienced  by  consumers,  or  based  on  wishes  expressed  by  'new
entrants'.  Incidentally  as  regards  'new entrants',  is  the  European Union's  role  to  facilitate
initiatives by operators from across the Atlantic, to the detriment of existing cultural industries
within  the  Union? It  is  easy for  producers  to  comment that  mere  record shop owners  or
cultural centres have more people to negotiate with that iTunes France, which in fact only
manages  a  small  number  of  contracts,  as  small  catalogue owners  group together  through
‘aggregators'.

However if we are to allow an upsurge in new projects, other solutions should be looked at in
priority. For example, information on rights should be promoted, particularly through open
metadata on this topic.

The position of producers and the vast majority of rights holders is therefore perfectly clear:
the European Commission is committed to a particular path, the necessity of which it has not
proven, and has not even taken into consideration its patent and inherent disadvantages.

However there is the political pledge – echoed by the European Commission – to consider
consumer wishes (yet such wishes have not been sufficiently substantiated in the context of
this mission).

2.3.2. Acting  in  the  interests  of  consumers  does  not  necessarily  mean  changing  the
substance of existing rights

If one studies the question from the broadcaster point of view in relation to this approach, the
issue can be looked at in another light.

The  focus  therefore,  with  a  view  to  developing  a  single  market  for  digital  audiovisual
services, could be on the possibility of applying the principle of 'audiovisual portability'. A
subscriber who has legally purchased the right to access an audiovisual service (linear or non-
linear)  in  his/her  country should  be  able  to  benefit  from the  extra-national  portability  of
his/her subscription, by signing up to an optional package with the service that issues the
relevant subscription. 

Therefore, the client's use of a charged service through his/her access control system should
be authorised outside the territory in which the service broadcaster operates, together with the

94 See Article 5 of Directive 2008/8/EC of 12 February 2008, amending Directive 2006/112/EC on the place of supply of
services, which amends the territorial application of remote services from 1st January 2015.
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portability of  the service to which the user  has subscribed,  so that  they can access these
services wherever they are located, i.e. in the country of subscription but also from any other
country (extra-national use). 

But  should  the  television  broadcaster  service  contemplate  providing this  service  to
subscribers, it  cannot ignore the costs of such a project95.  In other words, the broadcaster
should not force the subscriber to purchase the additional rights for all receiving territories in
which they wish to have access to the service to which they have signed up to from their
country of origin. Indeed, the costs linked to the purchase of rights for each territory would be
disproportionate to the economic advantages of cross-border services (estimated market and
material investment to be made by broadcasters to enable portability). 

Of relevance on the topic of territorial application is the Murphy/Premier League case96, even
though it does not pertain to the area of copyright and related rights.

We  reiterate  that  these  were  preliminary  matters  referred  to  the  Court  of  Justice  of  the
European Union, arising from a dispute between an English pub landlady, Ms Murphy, and
the Football Association Premier League (FAPL), before the UK's High Court of Justice. 

The  dispute  focused  on  the  relationship  between  the  FAPL  and  English  pubs  for  the
broadcasting of Premier League matches in public places. 

In this case, Ms Murphy bought, in an entirely lawful manner, a subscription and decoder
from a  Greek broadcaster  (having  itself  obtained  the  Premier  League broadcasting  rights
lawfully via the FAPL) in order to broadcast the matches in her establishment, under terms
that were far less expensive than those offered by BSkyB in the UK, one of the Premier
League's official broadcasters. 

The Court judged that prohibiting the sale of foreign decoder cards contradicted the principle
of the freedom to provide services, and that the FAPL could not justify such a ban either by
the objective of encouraging the public to attend football stadiums, or by the objective of the
protection of intellectual property rights. And yet, the actual granting of exclusive licences for
a specific country to broadcast Premier League matches does not seem to have been called
into question.

So which specific guidelines should we potentially follow as regards copyright and related
rights, when these rights are usually sold on a country-by-country basis, and therefore with
which the Murphy ruling may have no common ground?

Is there a practical way of linking marketing methods for private rights with the audiovisual
portability principle referred to above, or with the solution provided by the CJEU in this case?
Primarily,  could  simple contractual  arrangements  be based on the  principle  that  from the
outset, the sale of rights within a given country carries the right to grant the end user 'access
rights' to the work thus acquired, regardless of the end user's location? Or do we indeed need
to set up a new legal structure which can provide such 'portability of rights' without upsetting
a  sensitive  balance  of  interests?  As  we  understand,  in  the  eyes  of  many,  the  content  or
implementation  conditions  of  Directive  2001/29/EC could  be  adjusted  to  enable  the

95 On this point, see Olivier Bomsel and Camille Rosay, Cerna, 'De l’importance de la territorialité', a summary of the
study  'Why  territories  matter',  November  2013,  p.5
(http://www.cerna.ensmp.fr/images/stories/media/Importance_de_la_territorialité.pdf):  "Less than 6 % of EU citizens
would be prepared to pay to receive content from another EU country. (...) On the consumer side, the willingness to pay
for such services is still marginal. Were a pan-European portability option to be offered, it would have to be charged at
the maximum level of willingness to pay in Europe, and at different prices in different countries. In the first case, the
consumers unwilling to pay would turn to the grey market. In the second, consumers valuing portability would buy it
where services are the cheapest. This may stimulate a new kind of grey market, which would further increase the cost of
licence implementation".
96  See CJEU, 4 October 2011, Football Association Premier League et al. v. QC Leisure et al. & Karen Murphy v. Media
Protection Services, cases C-403/08 and C-429/08.
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portability of audiovisual services within the European Union. Either we require a change to
the substance of the rights granted, or we must somehow recognise the end user's 'access' right
to  the  work  for  which  he/she  has  obtained  rights  in  his/her  country,  or  a  corresponding
transnational 'distribution' right. The first route is rather radical and undoubtedly the subject of
apprehension. Would it be wise to take such a route without having explored all of the real
possibilities offered by the second option? Particularly as in the opinion of many stakeholders,
a  change of substance does not seem an appropriate solution for the objective sought.  In
addition there may be 'side effects' of such a move. Extreme caution should be applied when
dealing with such a transformation of the European audiovisual industry.

This  potential  adjustment  (of  exclusive  rights,  or  more  likely  methods  for  granting
authorisation in the context of exclusive rights), if applied, should however be accompanied
by  a  strengthening  of  the  anti-piracy  and  anti-infringement  provisions  of  Directive
2001/29/EC, given that both issues are continuing to spread on digital networks. Article 8 of
the Directive could also benefit from being added to and strengthened in the area of sanctions
and remedies. 

Finally, adjustments to Directive EC should be accompanied by a re-examination of Directive
2000/31/EC in order to strengthen protection for holders of copyright and related rights.

3. The  revision  of  Directive  2001/29/EC  entails  a  re-examination  either  of  the
protection status granted to some technical service providers by Directive 2000/31/EC,
or of some of the effects of this status

The vast majority of those heard wanted to highlight the major (and very often negative)
consequences that the implementation of Directive 2000/31/EC (known as the 'E-Commerce
Directive') has had on the scope of the making available of copyright works, or of components
covered by a right related to copyright.

It is fairly easy to summarise the negative consequences of the solutions put forward by the
Directive.
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On a practical level, the enforcement of the regimes set out by Article 12 to 1597 on rights
holders  generally  results  in  the  rights  granted  to  authors  and  holders  of  related  rights
becoming ineffective when works are used or collated by certain technical service providers
(see 3.1 below).  

The consequences  of  this  phenomenon are clearly observable on a  purely financial  level.
Firstly because rights holders comment that the implementation of protective rules for literary
and  artistic  property is  generally  cumbersome  and  costly  for  results  which  are  not,  as  a
corollary, always satisfactory. And secondly, because the beneficiaries of literary and artistic
property rights  therefore  feel  that  they are  being  subjected  to  impoverishment,  while  the

97 Article 12 "Mere Conduit"

1. Where an information society service is provided that consists of the transmission in a communication
network of information provided by a recipient of the service, or the provision of access to a communication network,
Member States shall ensure that the service provider is not liable for the information transmitted, on condition that the
provider:

(a) does not initiate the transmission;

(b) does not select the receiver of the transmission; and

(c) does not select or modify the information contained in the transmission.

2.  The acts of  transmission and of  provision of  access referred to in paragraph 1 include the automatic,
intermediate and transient storage of the information transmitted in so far as this takes place for the sole purpose of
carrying out the transmission in the communication network, and provided that the information is not stored for any
period longer than is reasonably necessary for the transmission.

3.  This Article  shall  not  affect  the possibility  for  a court  or administrative authority,  in accordance with
Member States' legal systems, of requiring the service provider to terminate or prevent an infringement.

Article 13 "Caching"

1. Where an information society service is provided that consists of the transmission in a communication
network of information provided by a recipient of the service, Member States shall ensure that the service provider is
not liable for the automatic, intermediate and temporary storage of that information, performed for the sole purpose of
making more efficient the information's onward transmission to other recipients of the service upon their request, on
condition that:

(a) the provider does not modify the information;

(b) the provider complies with conditions on access to the information;

(c) the provider complies with rules regarding the updating of the information, specified in a manner widely
recognised and used by industry;

(d) the provider does not interfere with the lawful use of technology, widely recognised and used by industry, to
obtain data on the use of the information; and

(e)  the  provider  acts  expeditiously  to  remove or  to  disable  access  to  the  information  it  has  stored  upon
obtaining actual knowledge of the fact that the information at the initial source of the transmission has been removed
from the network, or access to it has been disabled, or that a court or an administrative authority has ordered such
removal or disablement.

2.  This Article  shall  not  affect  the possibility  for  a court  or administrative authority,  in accordance with
Member States' legal systems, of requiring the service provider to terminate or prevent an infringement.

Article 14 Hosting

1. Where an information society service is provided that consists of the storage of information provided by a
recipient of the service, Member States shall ensure that the service provider is not liable for the information stored at
the request of a recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal activity or information and, as regards claims for
damages, is not aware of facts or circumstances from which the illegal activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or to disable
access to the information.

2. Paragraph 1 shall not apply when the recipient of the service is acting under the authority or the control of
the provider.

3.  This Article  shall  not  affect  the possibility  for  a court  or administrative authority,  in accordance with
Member States' legal systems, of requiring the service provider to terminate or prevent an infringement, nor does it
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technical service providers in  question gain wealth by 'capturing the value'  of intellectual
works. 

Such a 'capturing of value' is often denied. In particular, technical service providers emphasise
that services are provided to web users free of charge. 

This argument does not hold water, firstly because a free service for the web user is only
relative. This statement makes no reference to the direct and indirect costs incurred by the
web user98. The direct costs are linked to expenditure on equipment and services, precisely in
order to have access to the content offered by networks. Expenditure in this area is very high,
in stark contrast with the lack of revenue for rights holders for the same content. The web user
also  incurs  the  indirect  cost  of  this  free  access  through  the  'multifaceted'  model  which
currently dominates the access and circulation of data. Although it is central to the digital
economy, free access may in the long term lead to a form of internal contradiction within the
system, which renders an ‘attention economy’ based on the temptation to capture data on a
large scale incompatible with civil liberties. Free-of-charge access is indeed countered by the
sale of data on web users' habits and preferences. One simply needs to refer to the report by
the recent expert mission on the tax structure of the digital economy99, to observe that both
personal and behavioural data collected on web users are key to the digital economy. As part
of a multifaceted model, the service provider captures, processes and monetizes such data.
Data is either specifically entered by web users, or produced by user traces for an application.
It  can also be gleaned from processing and cross  referencing.  The service providers who
gather such data increase its value by making it available to advertisers, selling it or even
using it to personalise the services they provide to their clients.

Moreover, we must note that it  is most often when consulting intellectual works that web
users leave traces that are used and monetized by technical service providers. The lack of a
direct payment therefore does not mean that there is no economic model: the truth is that none
of the sums generated in this way are passed on to rights holders, as under the rules set out by
Directive  2000/31/EC,  many technical  service  providers  do  not  submit  requests  to  rights
holders given that in principle, the Directive absolves them of all liability. This is where the
free-of-charge aspect of 'three-sided' models differs greatly from the situation of the more
traditional  'two-sided'  media  (TF1 or  M6,  received free-of-charge  by viewers,  which  pay
rights holders for works made available to the public)100.

affect the possibility for Member States of establishing procedures governing the removal or disabling of access to
information.

Article 15 No general obligation to monitor

1. Member States shall not impose a general obligation on providers, when providing the services covered by
Articles 12, 13 and 14, to monitor the information which they transmit or store, nor a general obligation actively to
seek facts or circumstances indicating illegal activity.

2. Member States may establish obligations for information society service providers promptly to inform the
competent public authorities of  alleged illegal activities undertaken or information provided by recipients of  their
service  or  obligations  to  communicate  to  the  competent  authorities,  at  their  request,  information  enabling  the
identification of recipients of their service with whom they have storage agreements.
98 On this issue see Joëlle Farchy, Cécile Méadel, Guillaume Sire, “La gratuité, à quel prix ? Circulation et échanges de
biens culturels sur Internet” [Free access: at what price? The circulation and sharing of cultural goods online], Presses
des mines, Cahiers de l’EMNS, to be released in 2015.
99 See Collin P., Colin N.,  Mission d’expertise sur la fiscalité de l’économie numérique [Expert mission on the tax
structure of the digital economy], report to the Minister for Economic Affairs and Finance, the Minister for Productive
Adjustments, the Minister with responsibility for the budget, and the Minister with responsibility for small and medium-
sized  businesses,  innovation  and  the  digital  economy,  January  2013,  available  online  at
http://www.economie.gouv.fr/rapport-sur-la-fiscalite-du-secteur-numerique.
100 On this  issue  see  Joëlle  Farchy,  Cécile  Méadel,  Guillaume Sire,  September  2014,  "La  gratuité,  à  quel  prix  ?
Circulation et échanges de biens culturels sur Internet" [Free access: at what price?  The circulation and sharing of
cultural goods online], particularly the end of the study: "As soon as the question of paying for rights is not integrated
into the platform's costs, the model is no longer that of a standard two-sided media economy market, but rather a three-
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It is therefore understandable that, in this context, rights holders have expressed their surprise
at  the  Commission's  desire  to  reopen  Directive  2001/29/EC  without  questioning  the
opportunity to reconsider some of the solutions implemented by Directive 2000/31/EC (see
part 1 above).

However, the unanimous nature of the observations made is not reproduced when it comes to
which solutions to implement. 

On a pragmatic level, collecting societies which unite authors or performers have proposed,
following  important  work  by SACEM,  that  a  new regime  is  implemented,  which  would
introduce compensation to be paid by certain technical service providers. It would also apply
the monopoly of rights holders who in the current climate cannot enforce the monopoly as a
result of Articles 12 to 15 of Directive 2000/31/EC (3.1). The majority of producers do not
support  this  solution,  as  they  have  a  particular  preference  for  compliance  with  their
exploitation monopoly, and are very unwilling to see their exclusive rights indirectly reduced
to  a  mere  remuneration  right.  However,  by  way of  approval  of  the  legal  and  economic
analyses performed by SACEM in the study offered to other collecting societies, producers
intend  to  use  the  arguments  set  out  by  the  document  to  call  for  the  exclusion  of  some
consequences of Directive 2000/31/EC in the field of literary and artistic property. In parallel
to the shaping of these arguments, some French institutions have not abandoned all hope of
Directive 2000/31/EC one day being reopened, with the proposal of creating new regulations
that  would  provide  more  adequate  solutions  to  the situations  created  by developments  in
practices  and  technologies  (3.3).  Another  option  would  be  to  involve  other  stakeholders,
perhaps those related to payment methods or advertising, in order to shut down infringement
sources (3.4).

3.1. Author and performer collecting societies suggest the creation of a system of fair
compensation for rights holders

This solution has been put forward by SACEM, following many in-depth studies that it has
conducted  or  commissioned.  The  reasoning  behind  the  adoption  of  this  solution  is
summarised by SACEM as follows:

"1/ In the year 2000, and through Directive 2000/31/EC, the European legislator chose
to exonerate technical intermediaries from their legal liability for the protected content
that they transmitted or stored.  The objective was to encourage the development  of
communication networks, with obvious beneficial effects in terms of access to culture,
the right to information and freedom of expression.

2/  Initially,  Directive  2000/31/EC  was  not  supposed  to  contradict  Directive
2001/29/EC,  which  was  adopted  shortly  afterwards  in  2001.  Despite  the  declared
willingness to,  through these two instruments, establish "a clear framework of rules
relevant  to  the  issue  of  liability  of  intermediaries  for  copyright  and relating  rights

sided market (Evans, 2003; Rysman, 2009; Seamans and Zhu, 2013; Pollock 2010) which in addition to web users and
advertisers introduces a new economic operator to the platform's business. This operator is the content provider, which
is absent from the illegal model. Thus, on the referencing market:

- The first market facet involves the search engine providing information to web users free-of-charge, which in
turn provides the search engine with an audience;

- In the second market facet, the search engine provides free indexing to content providers who want web users
to find their sites, and the content providers unwittingly provide works to the platform in order to increase its audience;

- Finally in the third facet, the search engine sells the audience created from the results obtained from the first
two facets".
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infringements at Community level"101, their respective goals have proved contradictory.
On one hand, they wish to guarantee a high level of protection for copyright and related
rights,  and  on  the  other  hand  their  stated  objective  is  to  provide  reassurance  to
information society  service providers by ensuring that  they have immunity  that  will
enable them to develop their businesses.

3/ However, given that the conditional no liability regime was only applied to a limited
number of operators which restricted their activities to providing network access and
transmitting data, or offering a purely technical storage service, there was little overlap
between the two Directives. Although the coexistence of the two instruments was not
harmonious, it was at the very least peaceful, given that the providers covered by the
immunity  of  Directive  2000/31/EC  performed  few  acts  pertaining  to  the  scope  of
exclusive rights,  and therefore to  the  scope of  Directive  2001/29/EC. Indeed,  'mere
conduit' and 'caching' did not involve any act of communication to the public, but only
reproductions roughly corresponding to those covered by the temporary reproduction
exception  set  out  by  Article  5  (1)  of  Directive  2001/29/EC.  As  for  hosting,  it  was
initially viewed as a purely technical service for storage and information provided by
the client, which, as the operator of the hosted site, was performing the communication
to the public of the aforementioned information.

4/ The conditional no liability regime is now applied to operators that obtain economic
benefits from the circulation of works online,  even though it  was designed to cover
services that were not in direct competition for the exploitation of works and protected
content. Nowadays, the supposed neutrality of the operator in relation to the content it
stores or transmits is very often theoretical. Contrary to the purely technical hosting
services for websites, for example, which are truly indifferent when it comes to content,
the  economic  model  of  some  technical  intermediaries  (such  as  search  engines  and
social networks) is not based on a service which provides storage alone, but on the
making available of content. Such use of works and services generates profits for the
platform operator, primarily in the form of advertising revenue, which does not involve
rights holders.

5/ As for rights holders, they can only act on infringements committed on networks after
the event, by demanding that content is taken down or removed or that access to such
content  is  disabled.  However,  following any notification of  illegal  content,  they can
neither obtain compensation for the harm caused due to the use of copyright works and
material, nor negotiate a remuneration agreement for such use with the intermediaries.
Indeed the intermediaries, shielded by the immunity that Directive 2000/31/EC grants
them, refuse to negotiate with rights holders over financial terms for the use of the
copyright  works  and  material  which  they  engage  with  or  contribute  to.  The
consequence  of  the  conditional  no  liability  of  service  providers  under  Directive
2000/31/EC is  therefore to  limit  the exercising of  copyright  and related rights over
stored or transmitted content.

6/ Strictly speaking, this does not constitute an exception, as the operators' use of the
content  is  not lawful.  The conditional  no liability system does not exclude from the
scope of exclusive rights uses of copyright works and material for a specific purpose, as
can be applied for example to private copying, quotation, caricature, press reviews or
uses for the purpose of teaching. Right holders are not purely and simply deprived of
their exclusive rights, but they simply cannot apply them in respect of certain operators.
The  conditional  immunity  granted  by  Directive  2000/31/EC  thereby  curtails  the
exercising of copyright and related rights in respect of  these operators, particularly
search engine and UGC platform operators. In practice, this amounts to a limitation of

101  See recital 50 of Directive 2000/31/EC and 16 of Directive 2001/29/EC.
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exclusive rights, and it does not matter here that such limitation is not recognised in
Directive 2001/29/EC, but rather in a separate instrument. This limitation infringes the
normal exploitation of copyright works and material, and causes unfair harm to the
legitimate  interests  of  rights  holders.  Moreover,  the  commendable  objective  of  not
hindering the internet's development should not be prioritised at the expense of authors
and holders of related rights.

7/  Some  attempts  have  been  made  at  a  national  level  to  remedy  this  situation,
particularly as regards news aggregators and image search engines. Thus in Germany,
the exclusive right of press publishers to authorise the making available of their content
for  commercial  purposes  has  been  recognised102.  Similarly  in  Spain,  the  ambitious
copyright reform announced on 14 February 2014 comprises a component on search
engines and news aggregators, which are now obliged to pay fair remuneration for any
use of short excerpts103. In France, a parliamentary bill was submitted on 8 April 2014,
recommending  a  mandatory  collective  management  system  for  copyright  covering
image search engines104.

8/  Nevertheless  such solutions  are isolated  and are limited to  certain  categories  of
works and to certain service providers. Given the variety of providers covered by this
privilege and the scale of use of the protected copyright works and material in question,
such solutions do not go far enough to redress the transfer of value from which many
operators benefit due to the online use of copyright works and material. Therefore we
need to find a solution that benefits all  right holders that have fallen victim to this
transfer of value.

9/ One route may be to revise Directive 2000/31/EC to limit the scope of the conditional
no liability regime, and to exclude its application to service providers which obtain
economic benefits from the content that they store or transmit and compete with the
normal exploitation of the copyright works and material. Nevertheless, such a solution
has the disadvantage of dealing with a problem specific to copyright and related rights
through a cross-disciplinary instrument.

10/ Finding a solution in the framework of Directive 2001/29/EC (whose revision is
under discussion) therefore seems a wiser option.  This  would involve introducing a
provision laying down an obligation for Member States to give fair compensation to
rights holders for all uses of copyright works and material, which would be supported
by some internet technical intermediaries.

11/ Such a solution would certainly be innovative as no comparable system exists at the
current  time,  either  on  a  European  or  international  level.  It  is  important  to  fully
understand the proposal. It would not legalise illegal uses of protected content online,

102 § 87f Abs. 1 S.1 UrhG : "Der Hersteller eines Presseerzeugnisses (Presseverleger) hat das ausschließliche Recht,
das Presseerzeugnis oder Teile hiervon zu gewerblichen Zwecken öffentlich zugänglich zu machen, es sei denn, es
handelt sich um einzelne Wörter oder kleinste Textausschnitte".
103 Referencia del Consejo de Ministros, 14 de febrero de 2014 (Spanish Government press release of 14.2.2014).
104 Parliamentary Bill  ['Proposition  de  loi'] no.  428  of  8 April  2014 presented  by Senator  Marini,  establishing the
collective management of the reproduction or representation rights for a work of graphical, plastic or photographic art
by a search engine and referencing service.  See explanatory statement,  p.3:  "Nowadays search engines,  including
Google, appropriate web images and make them available to the public without permission. These search engines have
become the  world's  largest  image  banks,  and  enable  images  to  be  copied  and re-used,  with  no  remuneration  or
compensation being granted to the image creators. (...) Search engine and referencing services therefore cut short any
remuneration that authors might receive from image banks offering a charged service to individual and professional
users. Images referenced on search engines have also become a vital source for the reproduction of reduced image
formats ('thumbnails') for computers,  multimedia walkmans, phones and multimedia tablets. They make significant
profits from this activity due to the volume of pages viewed and the traffic generated on their advertising space".
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not  even the uses that  are classified as non-commercial105.  The sole  purpose of the
compensation in question would be to mitigate infringements to the legitimate interests
of rights holders, resulting from the extension of immunity by Directive 2000/31/EC to
certain internet stakeholders that are able to invoke such immunity. It would therefore
in no way hinder infringement law suits for illegal acts of making available by users of
these intermediaries. It also would not call into question the option of rights holders to
negotiate licence agreements with entities which, by definition, cannot hide behind the
status of technical intermediary as set out by Directive 2000/31/EC.

12/ It is important to determine, amongst the various categories of internet technical
intermediaries, which ones perform acts to which the exclusive rights of authors apply.
Entities  that  could  be  compared to  hosting  providers,  such as  in  particular  search
engines,  social  networks  and  UGC platforms,  perform acts  of  reproduction  and/or
communication to the public to which copyright and related rights apply. Thus,  crawl
copies and copies related to the storage of digital files incorporate copyright works and
material to which the reproduction right applies. Similarly, providing hyperlinks that
point  to  protected works  constitutes,  under  certain  conditions  (met  in  particular  by
search engines) an act of communication to the public. Finally, the indisputable role
occupied  by  certain  platforms  in  enabling  copyright  works  to  be  made  available,
coupled  with  these  operators'  awareness  of  their  conduct,  also  enables  acts  of
communication to the public to be attributed to them. This is a different case to internet
service providers, who do not perform the acts of reproduction to which exclusive rights
apply,  or  the acts  of  communication to  the public.  The service provided by ISPs is
purely technical, and is limited to providing access to an infrastructure rather than to
the protected content itself.

13/ Compensation would be payable by technical intermediaries and must be fair, in
other words proportionate to the harm caused to rights holders. In this respect, the
award of compensation in consideration for limiting the exercising of the rights does
not present any major difficulty to implement. First and foremost, it would be clearly
limited to exclusive rights covered by copyright and related rights, and would therefore
exclusively benefit the rights holders of creative works and other copyright material.
Secondly, the compensation amount could be adjusted according to the intermediary's
business activity and the resulting harm to rights holders. Given that every category of
intermediary  concerned  (including  social  networks,  UGC  platforms  and  search
engines) would have to pay compensation,  the amounts payable by each one would
remain modest, and could be calculated based on usage studies. In addition, we do not
see any justification for excluding uses related to illegal content from the scope. Given
that this proposal aims to compensate the curtailing rather than the exclusion of the
exclusive right caused by Directive 2000/31/EC, it is of little importance whether the
content stored or transmitted by operators benefiting from this Directive was published
online legally or illegally. Similarly, the fact that rights holders are unable to negotiate
contractual conditions with intermediaries for the use of copyright works and material
is separate to the legality of initial online publishing of the content.

14/  The main difficulty  relates to  the multiple  locations of  technical  intermediaries'
services. However the principles issued by the CJEU, particularly in the Opus106 and
Amazon107 judgments, which grant the application of the fair compensation in force in
the country of destination, may constitute a useful precedent for resolving this difficulty.

105 In  France,  see  the  mechanism  known  as   ''rémunération  proportionnelle  du  partage'' (RPP  –  proportional
remuneration for sharing) recommended by Hadopi and aiming to set up remuneration to compensate non-commercial
exchanges, in return for which such use would become legal, www.hadopi.fr.
106 CJEU, 16 June 2011, Commission v. Portugal, case C-462/09.
107 CJEU, 11 July 2013, Amazon, case C-521/11.
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In the interests of simplicity, effectiveness and fairness, compensation must be managed
exclusively by the competent collecting societies in the country of destination.

15/ To conclude, it is essential, as part of the revision of Directive 2001/29/EC, to grant
fair  compensation for holders of copyright and related rights for the use that some
information  society  service  providers  make  of  their  copyright  works  and  material,
particularly operators of search engines, social networks and other UGC platforms.
Indeed, these operators hide behind the immunity of Directive 2000/31/EC as applied
by case law in the majority of Member States, as a basis to refuse to negotiate with
rights holders, even though they are performing acts that are subject to exclusive rights
and/or that contribute to the infringements committed by the users of their services.
The European legislator must therefore intervene in order to re-establish a balance of
the interests at stake, which currently are no longer safeguarded".

The following observations can be made on this proposal:

1/ The solution considered by SACEM is based on numerous studies conducted by it or on its
behalf,  or for certain partners. These works include a study by Ms Agnès Lucas-Schloetter on
behalf of GESAC108. Moreover, this study maintains that the route suggested by SACEM is
one of the solutions that could be put forward in order to remedy the negative impact of the
application of some solutions from Directive 2000/31/EC. In France, the SACEM initiative
has  gained  the  approval  of  all  author  and  performer  collecting  societies,  and  some
independent producers are likely to support it;

2/ In an extreme summary of SACEM's proposal, one might say that in certain scenarios, the
solutions  listed  in  Articles  12  to  15  of  Directive  2000/31/EC  represent  a  'limitation'  of
copyright and related rights, even though the exploitation monopoly fully applies to the act
committed by some technical service providers;

3/ This assessment has two outcomes: 

1 - The need for compensation for harm caused, 

2 - Identifying the parties liable to pay compensation;

4/ In relation to the second outcome, we of course need to base our search on the activities
described  by  Directive  2000/31/EC,  in  order  to  then  determine  which  technical  service
providers perform such activities on certain occasions;

5/ We will not address here the radical opposition that exists between the legal assessments of
European legislation conducted by the rights holders and those carried out by the technical
service providers. We will observe however that the discrepancy that now exists between the
scenarios originally set out by the European legislation and their application by the courts has
been noted not only by rights holders,  but also by France's highest-level institutions.  The
parliamentary report by senators Béteille and Yung (9 February 2011)109 attests to this, as does
the Conseil d'État 2014 report 110 (see below, 3.3.) ;

6/ Due to the variety of tasks carried out by the same company and the evolving nature of
certain  activities,  meticulous  classification  work  must  be  carried  out.  The  same  service
provider might be given a variety of classifications according to the scenario in question.
There is nothing particularly logical about the European Commission's reasoning in this area;

108 See Agnès Lucas-Schloetter,  Study requested by GESAC on the allocation of fair compensation payable by some
information society service providers, April 2014.
109 Information  report  on  combating  counterfeiting  (http://www.senat.fr/rap/r10-296/r10-2961.pdf),  particularly
recommendation no. 12.
110 2014 annual study - Le numérique et les droits fondamentaux [Digital services and fundamental rights].
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7/ Therefore, it may be that the same technical service provider might not be able to claim the
same classification, even if an identical tool appears to have been used.

8/ One might add here, solely to substantiate the groundless nature of the solutions sometimes
issued by the courts, that it is hard to see how the collecting of images conducted by a search
engine is  covered  by one of  the  statuses  set  out  by Directive 2000/31/EC.  The technical
service provider is clearly not in this case acting as a 'mere conduit', as defined by Article 12,
nor is it performing 'caching'. Not only is the storage not temporary nor provided for the sole
purpose  of  making  more  efficient  the  information's  onward  transmission,  but  indeed  the
service provider also modifies the stored content (re-dimensioning, fingerprinting recognition,
signal processing, etc.). The French solution is based on this definition111. Yet the technical
service provider cannot claim the status of hosting provider either, since the thumbnails stored
by it as part of its Images service are not stored "upon the request of the recipient" of the
service. The stored content is in fact collected by the service provider, at its own initiative and
under its own liability, generally without seeking the approval of the website publisher. Where
the  website's  terms  of  use  state  clearly  that  images  cannot  be  taken  without  permission,
coverage by the hosting provider regime must be yet again dismissed. Finally,  the service
provider cannot invoke any no liability regime due to the fact that it conducts its business
activity online. Recital 42 of Directive 2000/31/EC states that activities must have "a mere
technical,  automatic  and  passive  nature",  in  the  context  of  "exemptions  from  liability
established in this Directive"112 only.

3.2. Due to the existence of the three-step test, producer representatives request that some
of the effects of Directive 2000/31/EC are dismissed from the field of literary and artistic
property

Many producers recognise the merits of the observations made by SACEM, yet do not agree
with conclusions made regarding these observations by authors and performers.

Two criticisms are made of the aforementioned case.

Firstly, the withdrawal of the precedence of exclusive rights on the pretext of the European
Commission's  immutable  and  incomprehensible  opposition  to  any  reopening  of  the  e-
commerce Directive.  Producers point out that there is no reason to consider re-examining
Directive 2001/29/EC, if Directive 2000/31/EC (older and above all more outdated as regards
technological,  economic  and  social  developments)  is  allowed  to  remain  untouched.  In
summary, the argument is made that if the existing Directives are going to be reopened, a
broader case-by-case review should be carried out in order to conduct a more consistent re-
examination. This is all the more important given that Directives 2000/31/EC and 2001/29/EC
were drafted in consideration of one other, with a view to their entry into force at the same
time113. 

Yet  supposing  that  Directive  2000/31/EC  remains  out  of  reach  of  any  re-examination
initiative, producers' second criticism of the case put forward by authors and performers that it
is too reluctant. 

111 See the above-mentioned Aufeminin.com judgment issued by the Court of Cassation.
112 See on this subject, CJEU, 23 March 2010, cases C-236/08 and C-238/08, Google v. Louis Vuitton Malletier.
113 On this subject see recital 50 of Directive 2000/31/EC, which states: "It is important that the proposed directive on
the harmonisation of certain aspects of copyright and related rights in the information society and this Directive come
into force within a similar time scale with a view to establishing a clear framework of rules relevant to the issue of
liability of intermediaries for copyright and relating rights infringements at Community level. "
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Indeed, the producers position themselves entirely in line with SACEM's arguments, pointing
out  that  the ineffectiveness  of  the  literary and artistic  property rules  caused by Directive
2000/31/EC requires more radical conclusions to be reached.  Indeed, the limitation that has
been observed in  practice  should be  viewed as  detrimental  to  the  normal  exploitation  of
copyright works and material, and as causing unwarranted harm to the legitimate interests of
rights  holders.  Yet  is  this  not  precisely  the  undesired  effect  that  the  three-step  test  was
supposed to eliminate? 

Article  5  (5)  of  Directive  2001/29/EC,  which  echoes  international  solutions  (Berne
Convention [Article 9-2], World Trade Organization TRIPS Agreement [Article 13], WIPO
treaties  of  20 December  1996 [Article  10 of  the  Copyright  Treaty and Article  16  of  the
Performances and Phonograms Treaty]), states very clearly that:

"The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4 shall only be
applied in certain special cases which do not conflict with a normal exploitation of the
work or other subject-matter and do not unreasonably prejudice the legitimate interests
of the rightholder". 

Of course, a 'special case' is lacking here in the sense of a copyright exception, but whether or
not Directive 2000/31/EC produces effects comparable to a limitation of literary and artistic
property rights should be considered. And such a limitation would be far less acceptable given
that firstly, the making available of works online is far more common nowadays than it was in
2000,  and  secondly,  the  scope  of  Articles  12  to  15  of  Directive  2000/31/EC  has  been
significantly extended by case law, to the point of including scenarios that are rather removed
from those for which the adjustments to the general principle of liability were adopted.

One must conclude that these effects should not be permitted for the making available of
intellectual works where such making available results in the consequences at issue.

Therefore,  should  the  re-examination  of  existing  legislation  only  cover  Directive
2001/29/EC, producers agree that  a new provision should be added to the  corpus in
order to clarify the cases in which the legislation of Directive 2000/31/EC should not be
applied in the field of copyright and related rights, each time that the undesired effect is
likely to arise. At the very least, they would like discussions to take place in order to
consider, in consultation with other parties, the cases or scenarios in which the scope of
Directive 2000/31/EC ought to be restricted.

This shift in the effects of Directive 2000/31/EC is all the more important when considering
the European Union's international commitments and the industrial and economic data, 14
years after the Directive was adopted. 

As regards the legal standards that are binding on the European Union, it should be reiterated
in this respect that copyright and related rights are firmly rooted and have a particularly solid
framework in international law, which is not the case for Directive 2000/31/EC. Directive
2001/29/EC however is based on the solid foundation comprising the WIPO 1996 copyright
and related rights Treaties, together with the World Trade Organization TRIPS Agreements
and the Berne Convention, which the WTO has ruled is applicable to all Member States under
penalty of sanctions.  

Moreover, intellectual property law forms an integral part of property law which is protected
by Article  17 of  the Charter  of  fundamental  rights  of  the  European Union,  which states:
"Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or her possessions, except in the public interest
(...)  Intellectual  property  shall  be protected". European Court  of  Human Rights  case law
follows this premise114.

114 See on this subject:  ECHR, 29 January 2008, Balan v. Moldavie no. 19247/03 which recognises copyright as a
fundamental  right  and ECHR, 10 January 2013, Ashby Donald v.  France,  no. 36769 and19 February 2013,  Neij  v.
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Finally,  it  is  important  to acknowledge that  the industrial  and economic data of the 2014
digital network sector is entirely different to that which existed at the end of the twentieth
century, when both Directives were drafted. The European Commission must be aware that
internet stakeholders are no longer start-ups, but rather, on the contrary, global companies
which lead market  capitalisations and dominate the whole digital  sector.  In addition,  it  is
noted that the digital  network infrastructure,  whose emergence the conditional no liability
regime was supposed to promote, is now solidly established. 

For all of these reasons, the time has now come to break free of this exceptions regime which
causes harm to right holders.  If Directive 2000/31/EC is not reviewed, it would therefore
be  possible  to  limit  its  effects  in  the  literary  and artistic  property  field. In  order  to
compete with the global American and Asian giants in the domains of web communications
and  transmission  equipment,  Europe  would  certainly  benefit  greatly  from  making  the
protection of its creative assets more robust (the economic model for these assets being based
on intangible  formats),  and from providing  incentives  to  its  economic  stakeholders  (who
profit from works) to collaborate and enter into agreements with rights holders.

3.3. Some French institutions have called for the creation of a new specific status for
certain internet technical service providers.

This  request  has  already been  made  in  the  past,  and is  based  on  the  observation  of  the
inadequacy of the statuses set out by Directive 2000/31/EC in the light of changes to activities
and practices. It is true that the solutions chosen by this European legislation date not only
from  the  year  2000,  but  are  the  result  of  discussions  that  began  long  before,  and  in
consideration of practices that are completely different to those that have since developed.
And yet,  case law continues  to  apply these old  categories  to  new scenarios,  which  have
nothing in common with some of the reasons that led to conditional no liability statuses being
adopted.

Moreover, if the inadequate nature of the pre-existing categories is not resounding when the
classification is made, it becomes brutally apparent when the inappropriate regime is applied.

It is therefore hardly surprising that not only stakeholders from the sectors in question, but
also some of France's highest-level institutions are recommending changes to the solutions set
out by Directive 2000/31/EC. There are two reports that we ought to focus on. The first was
written by the Conseil d'État (3.3.1), and the second by the French Senate (3.3.2).

3.3.1. Recommendations of the Conseil d’Etat

It its annual 2014 study, entitled Le numérique et les droits fondamentaux [Digital technology
and fundamental  rights]115,  the Conseil  d’Etat  makes 50 proposals  "to  ensure that  digital
technology serves both individual rights and collective interests".  Admittedly, copyright is
not a focus of the report's thinking, but some of the considerations are primarily inspired by
literary and artistic property issues (or portrayed through the rationale generated by this area),
and can therefore be extended to copyright. 

Sweden, no. 40397/12, which accepts the legality of sanctions in the event of infringements.
115 See  http://www.conseil-etat.fr/Decisions-Avis-Publications/Etudes-Publications/Rapports-Etudes/Etude-annuelle-
2014-Le-numerique-et-les-droits-fondamentaux.
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Thus,  proposal  no.  3  recommends  creating a  new legal  category  of  'intermediary service
providers'  to  be distinguished from hosting  providers  referred  to  as  'platforms':  "Such a
definition  would  cover  a  group  of  stakeholders  that  are  usually  currently  referred  to  as
platforms, including search engines, social networks, content sharing sites (videos, music,
photos, documents etc.), marketplaces, app stores, content aggregators and price comparison
sites".

The category would be 'open' and in the future likely to encompass new types of services that
currently do not exist or are undergoing development. The clear objective is as follows: "This
definition  aims  to  capture  what  characterises  a  platform,  i.e.  its  role  as  an  active
intermediary in access to content, goods or services which it does not produce". The category
would  be:  "distinguishable  from  that  of  a  mere  passive  hosting  provider"  and  that  of  a
publisher. It relates to "content search or ranking services, goods or services published or
provided by third parties and shared on the platform's website". 

The goal is to ensure that the platform is subject to a fairness obligation (proposal 6), and to
effectively implement the right of removal (proposal 5).

The following observations116 were made at the beginning of the process.  According to the
Conseil  d'Etat,  "the  current  category  of  hosting  provider,  defined  by  their"  technical  and
passive "role and their lack of knowledge of and intervention in the stored information, no
longer represents the reality of platforms, which play an active role of presenting, referencing
and ranking", in such a way that "all of the major intermediary services used online might
well  lose  their  hosting  provider  classification  and the  civil  and criminal  liability  regime
attached thereto".

Possible focus areas for the content of the obligations to be made binding on service providers
therefore remain rather vague. However it should be noted that this bid to define a new status
creating  a  new legal  regime  to  be  applied  to  certain  stakeholders  has  been  proposed  in
response to recommendations made three years earlier by the French Senate.

3.3.2. Recommendations of Senators Laurent Béteille and Richard Yung

In their above-mentioned information report on combating counterfeiting, Senators Béteille
and Yung, noting the development of activity of digital networks, consider that it is time to
"question whether the hosting provider/publisher distinction is as relevant in 2010 as it was
when it was created a decade ago".

According  to  parliamentarians,  the  category  of  'hosting  provider'  used  by  Directive
2000/31/EC and by the French transposed law117, "has become more varied and obscure,
leaving courts baffled and divided on how to interpret  the legislation".  Many consider
developments to be based on the fact the technical service providers have abandoned their
purely passive storage roles in order to  implement  a more active approach,  comprising
information publication and the selling of advertising space, and seeking returns based on
the success of the hosted content. In summary, seemingly due to the huge increase in such
initiatives, Web 2.0 collaborative and community sites find themselves "at  the halfway
point  between  hosting  providers  and  publishers".  The  Senators  also  note:  "strictly
speaking, they cannot be classed as the former as they go beyond mere technical hosting,
nor  as  the  latter  as  they  do  not  determine  the  content  that  they  host.  They  could  be
classified as 'service publishers'".

116 Op. cit., p. 272 s.
117 Act no. 2004-575 of 21 June 2004 for confidence in the digital economy.
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Yet, due to a case law approach dependent on "an extensive concept of the 'passive' role
occupied  by  internet  stakeholders",  both  national  and  international  case  law  tends  to
accept  the  application  of  a  hosting  provider  classification,  even  when  the  link  to  the
original model is increasingly tenuous.

Therefore, having noted the increasing tenuousness of this classification and of the resulting
compliance of the legal regime, the Senators decided that the time had come to update the
legislation in order to enable a better understanding of the actual situation and more adequate
regulations.

Senators Béteille and Yung therefore wrote the following (p. 46 et seq.):

"Many of the people heard by your rapporteurs believed that the CJEU has approved a
certain 'economic model of the internet'  favouring the protection of major operators
such as search engines, to the detriment of certain fundamental rights, with the most
important of these being intellectual property rights. Consequently, your rapporteurs
deem it necessary to make changes to the above-mentioned Directive 2000/31/EC    118

in order to:

-  Establish  a  third  stakeholder  category  alongside  those  of  hosting  provider  and
publisher which could be classified as 'service publishers";

- Apply an intermediary liability regime to it which is more lenient than that applied to
publishers, but more severe than that applied to hosting providers.

Regarding  the  first  point,  your  rapporteurs  believe  that  this  new  stakeholder
category should be defined not on the basis of technical criteria which may soon no
longer apply, making the Directive very quickly become obsolete,  but rather on a
simple and sustainable principle that a 'service publisher' is a company which gains
a direct economic benefit from the viewing of hosted content. This is the case for
companies  which  broadcast  adverts  for  each  content  view,  whether  or  not  such
content  is  illegal,  or  those  who  remuneration  is  proportional  to  the  number  of
'clicks'  made  on  an  advertiser's  hyperlink.  even  when  these  advertisers  are
breaching the French Intellectual Property Code. (...)

Regarding the  second point,  your  rapporteurs  believe  that  the  service  publishers
thus defined should be subject to a liability regime that is both more lenient than the
regime  applied  to  publishers,  yet  also  more  severe  than  that  applied  to  hosting
providers.

Indeed, they should be bound by a dual obligation:

- To put in place a simple warning or reporting system enabling rights holders or any
web user to inform them of any hosted content that they deem to be illegal, particularly
for infringements(…);

- To put in place all appropriate means to ensure monitoring of the content that they
host, particularly given that syntactic and semantic search tools together with image
and sound recognition tools are now very effective. (...)

As  regards  infringements,  these  systems  of  course  depend  on  the  involvement  of
rights  holders,  so  that  all  copyright  works  can  be  identified  by  the  recognition
systems, which prevent unauthorised online publishing.

Such monitoring systems should be state of the art and thereby should use the most
advanced  technology.  The  system would  therefore  be  based on an  obligation  of
means rather than an obligation of results".

118 Our emphasis.
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The Senators therefore propose (recommendation no. 12) to "update Directive 2000/31/EC
by:

- Creating the category of 'service publisher' alongside hosting provider and publisher,
characterised by gaining a direct economic benefit from the viewing of hosted content;

- Imposing on 'service publishers' an obligation to monitor hosted content.

Therefore, three different statuses could be set out:

Publisher
(no change)

Service Publisher
(new category)

Hosting Provider
(no change)

Ordinary law 
liability regime: A 
publisher:
- Has an obligation 
to identify the 
persons who creates 
the content that it 
hosts;
- Has an obligation 
to monitor the 
content of published 
pages: This is an 
obligation of results 
rather than an 
obligation of means.

Intermediary liability regime: A service
publisher:
- Has an obligation to identify the 
persons who create the content that it 
hosts;
- Has an obligation to put in place the 
means, using state of the art technology, 
to monitor the information that it 
transmits or stores, and to search for 
facts or circumstances which reveal 
illegal activity; This is therefore an  
obligation of means rather than an 
obligation of results;
- May be held criminally liable or liable 
in a civil court if it has knowledge of 
activities or information that is clearly 
illegal, and it does not act promptly to 
remove such information or make it 
inaccessible.

Adjusted liability regime: A hosting 
provider:
- Has an obligation to identify the persons 
who create the content that it hosts;
- Does not have a general obligation to 
monitor the information that it transmits or 
stores, nor a general obligation actively to 
seek facts or circumstances indicating illegal 
activity;
- May be held criminally liable or liable in a 
civil court if it has knowledge of activities or 
information that is clearly illegal, and it does 
not act promptly to remove such information 
or make it inaccessible.

So what lessons should we learn from these proposals three years on? 

One should firstly note that although this recommendation was very clearly the subject of
much  attention,  it  did  not  take  effect,  solely  due  to  the  institutional  impossibility  of  its
adoption by the French Parliament.

Indeed it seems, as the senatorial report states very clearly, that the transformation proposal
involved "updating Directive 2000/31/EC". This is certainly also the opinion of the Conseil
d'Etat which, in light of the recommendations made (see 3.3.1 above) indicated very clearly
that European law needed to change, unless one were to opt for the route of soft law (platform
commitment  charters). Yet  the  search  for  the  required  harmonisation  in  this  area  will
inevitably lead us towards an MoU-type European charter.

It should also be noted that these proposals are not exclusive of other recommendations. 

Thus for example, when the report was adopted, the Court of Cassation had not yet issued the
judgment in which it  rejected the scenario of the 'take down, stay down'  option,  which
means that after the first notification119 warning the hosting provider of the presence of an
illegal work, the technical service provider in question must take measures to prevent any file
that reproduces the same work from being posted on the website again by a web user. It
therefore prevents repeat offences following an initial take down. It does not matter whether
the operation is performed by the same web user as the first, or is at the initiative of a third
party. 

119 Or any other process which makes the hosting provider aware of illegal content, as the Directive does not specify that
a notification has to be used.
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This  is  made  relatively  easy  by  the  digital  fingerprinting  techniques  which  have  been
developed. Some examples of such techniques are the 'Signature' system offered by the INA
[National Audiovisual Institute in France], 'content ID' set up by YouTube for moving images,
and 'Audible Magic'  for music. Other processes have also been developed. It is a case of
selecting any system that produces a fingerprint that can be easily recognised, and that can
identify beyond doubt  the work in  question.  Its  implementation in  a  database and in  the
technical service provider's  system prevents  a work which has already been proven to be
illegal being reposted on a website.

Moreover, the use of this process has already caught the attention of other politicians, such as
député Jean Dionis du Séjour, whose report120 on the implementation of the Act for confidence
in  the  digital  economy [loi  pour  la  confiance  en  l'économie  numérique]  agreed  that  the
practice likely to be imposed on technical service providers did not contradict the prohibition
of any general monitoring obligation as set out by Directive 2000/31/EC. His report states the
following121: "in this case, the court is not instituting a general monitoring obligation. What is
being imposed is a specific monitoring obligation, applying only to the content which has
been reported to the hosting provider as having been illegally distributed. The monitoring
activities are therefore targeted". 

The report  by Mr Besson,   then Secretary of  State  for  the  Digital  Economy,  which  was
submitted to the President of the Republic in Autumn 2008, took the same view (actions no.
31 et seq.).

Of course, obtaining a 'take down stay down' seems more uncertain now due to a case law
movement  related  to  the  measures  that  can  be  obtained  from  certain  technical  service
providers. 

Indeed, the Court of Cassation sanctioned the cour d'appel's ruling imposing this procedure122.
Yet this was undoubtedly because the measure required by the technical service provider was
too general and contravened the case law of the Court of Justice of the European Union. The
latter stipulates123 that measures to be imposed on technical service providers must ensure a
balance between on the one hand the freedom to provide online communication services to
the public, freedom of expression and the protection of web users' personal data, and on the
other hand copyright protection. They must also comply with the need for proportionality.
Therefore they must be targeted, time-limited and not excessively expensive.

Yet is this not the case for existing technical means in this area? Insofar as they offer the
option of preventing a new post, at a reasonable cost and within a certain timeframe, they
constitute  a  targeted  measure  authorised  by Article  8  (3)  of  Directive  2001/29/EC124 and
Article 15 (1)125 of Directive 2000/31/EC.

Two sets of observations must however be made here on the initiatives that one might expect
from the European Commission. 

Firstly, it should be noted that some States have taken initiatives to  grant administrative
authorities  the  powers  to  impose  measures. In  France,  Ms Imbert-Quaretta's  report126

suggests  granting an administrative  authority the  power to  assess  measures  that  could be

120 Report no. 627 by Mr Jean Dionis du Séjour and Ms Corinne Erhel on the implementation of Act no. 2004-575 of
21 June 2004 for confidence in the digital economy.
121 See the above-mentioned report, p. 31-32.
122 See the above-mentioned Google France/Bac Films judgment.
123 See, in addition to the above-mentioned Scarlet Extended v.  Sabam and Sabam v. Netlog judgments,  the CJEU
judgment of 27 March 2014, UPC Telekabel Wien GmbH, case C-314/12.
124 Point 3 states: "Member States shall ensure that rightholders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe a copyright or related right. ". This provision applies
the principle set out by Article 14 (3) of Directive 2000/31/EC.
125 Which only prohibits general monitoring obligations.
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imposed on technical service providers. The specifically established administrative authority
would be granted the "power to order an online public communication website to suspend and
prevent, for a specified period, the reposting of content on the site that has been reported to it
as an infringement of copyright or related rights".

It would of course be constructive to see the European Union speak out on the possibility of
promoting or even imposing similar initiatives that could strike a fair balance, while enabling
better communication between the relevant parties. And it would certainly be desirable to give
the appointed institution the option of dealing with any technical service provider, whether
or not such provider is covered by the list of activities described in Articles 12 to 15 of
Directive 2000/31/EC.

Our second set of observations begins with the statement that at the very least, it would be
helpful to see European Union action to debunk perplexing national case law.

It should indeed be noted that the links between Directive 2001/29/EC, Directive 2000/31/EC
and Directive 2004/48/EC are the source of discrepancies in the case law of various member
States. Therefore in some States, it is impossible to obtain injunctions against intermediaries if
their liability has not been established. And yet, the various legislation has clearly set out the
option of implicating technical service providers, even if their liability has not been proven.

The European authorities have always clearly intended that  the limitations of liability for
intermediaries set out by Directive 2000/31/EC should not preclude the option of obtaining
injunctions  against  them.  Thus,  the  provision  set  out  by  Article  9  (1)  (a)  of  Directive
2004/48/EC, which refers to Article 8 (3) of Directive 2001/29/EC, was adopted in complete
consistency  with  the  limitation  of  liability  regime  set  out  by  Directive  2000/31/EC.
Injunctions against intermediaries should not be viewed as sanctions against them, but rather
as being based on the fact that these intermediaries are often in the best position to prevent or
suspend online infringements to intellectual property rights.

This  analysis  is  consolidated on reading recitals  23 of Directive 2004/48/EC127 and 59 of
Directive 2001/29/EC128.

It  is  therefore  necessary,  should  either  of  these  legislative  texts  be  reopened,  that  the
principle under which injunctions can be made against intermediaries whose services
are used by the infringer as part of its infringing activities should be firmly reinforced,
regardless of whether the intermediary's liability is or has been called into question.

It is not necessary to look more deeply into the proposals made by the report. Above all, the
priority is to highlight the fact that thought should be given both on a national and European
level to potential new statuses, or to the planning of adjustments that could be made to those
already laid down by Directive 2000/31/EC.

126 Mireille Imbert-Quaretta,, 'Outils opérationnels de prévention et de lutte contre la contrefaçon en ligne' [Operational
tools to prevent and combat online infringement] report to the Minister for Culture and Communication, May 2014.
127 "Without  prejudice  to  any  other  measures,  procedures  and  remedies  available,  rightholders  should  have  the
possibility of applying for an injunction against an intermediary whose services are being used by a third party to
infringe the rightholder’s industrial property right. The conditions and procedures relating to such injunctions should
be left to the national law of the Member States. As far as infringements of copyright and related rights are concerned,
a comprehensive level of harmonisation is already provided for in Directive 2001/29/EC.  Article 8(3) of Directive
2001/29/EC should therefore not be affected by this Directive".
128 "In the digital environment, in particular, the services of intermediaries may increasingly be used by third parties for
infringing activities. In many cases such intermediaries are best placed to bring such infringing activities to an end.
Therefore, without prejudice to any other sanctions and remedies available, rightholders should have the possibility of
applying for an injunction against an intermediary who carries a third party's infringement of a protected work or other
subject-matter in a network. This possibility should be available even where the acts carried out by the intermediary
are exempted under Article 5. The conditions and modalities relating to such injunctions should be left to the national
law of the Member States. "
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It is therefore relevant in this respect to cite work undertaken in France on potential changes
to the e-commerce legal framework, and to mention one of the other focus areas proposed by
Ms Imbert-Quaretta's report.

3.4. Solutions should be put in place to involve advertising and online payment operators
in  order  to  shut  off  revenue  sources  for  certain  service  providers  earning  a  living  from
infringements

The proposals set out here are taken from Mireille Imbert-Quaretta's report129. They will add
to the focus areas put forward by the above considerations. Unlike the previous point (3.3),
the proposed approach does not create a new status, but rather suggests additional improved
anti-infringement measures.  Essentially, the main measure aims to raise awareness amongst
and involve other network contributors in order to deprive the infringing websites or operators
of their resources.

In a mission letter sent to Ms Imbert-Quaretta on 16 July 2013, the Minister for Culture and
Communication  requested  the  preparation  of  "operational  tools  enabling  the  effective
involvement of technical and financial intermediaries in preventing and combating online
commercial infringements".

It should be immediately noted that the report's conclusions are not based on a purely defens-
ive approach consisting essentially of the punishment of illegal acts, but on the contrary they
are based on a more positive outlook which comprises several components. Together with the
three components that have already been implemented: i.e. the development of an attractive
legal offer, the criminal punishment of those responsible for serious and proven acts of in-
fringement, and educating web users on the need to comply with copyright law, the report
suggests adding a fourth dimension. This fourth dimension involves involving intermediar-
ies which, although not responsible for acts of infringement, gain revenue from websites
that are heavily involved in acts of infringement, or which enable the monetization of
such sites. 

As part of its proactive approach, the report suggests actions that could involve intermediaries
within the e-commerce ecosystem which contribute to the economy of this  ecosystem, in
other words advertising and online payment operators. The report aims to be pragmatic by set-
ting out a broader actions component and introducing four tools which are based on the cur-
rent legal framework, and especially Directive 2000/31/EC:

- Sectorial charters developed with advertising and online payment operators;

- Public information on websites which are heavily involved in infringements of copyright
and related rights;

- An extended take down injunction targeting certain infringing content (see 3.3. above) ;

- A provision for the long-term follow-up of judicial rulings on websites heavily involved
with infringements.

As the report indicates, each of the four tools has been designed to be consistent with the three
others, but may also be developed independently.

These routes offer additional resources for rights holders to use in order to combat large-scale
online infringements of their rights, which do not constitute a first step for a referral to a
judge. Therefore they do not replace court action by rights holders, who must continue to take

129 Mireille Imbert-Quaretta,, 'Outils opérationnels de prévention et de lutte contre la contrefaçon en ligne' [Operational
tools to prevent and combat online infringement] report to the Minister for Culture and Communication, May 2014.
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their own action to protect their copyright and related rights. They are therefore additional op-
tions which take into account technological advances and the development of new internet
services since Directive 2000/31/EC was written.  However, the tools must of course comply
with the need for balance which has since emerged, particularly by taking into account digital
networks and the need to uphold the freedom of innovation together with the free movement
of information and ideas. This need for balance does not prevent targeted and effective meas-
ures being put in place to curb infringements.

The measures recommended for advertising and online payment operators are based on a
rationale which did not exist when Directive 2000/31/EC was written, and which is currently
referred to as 'follow the money'. In other words, the planned measures aim to "hit the wallet"
of websites which are "heavily involved in infringement". These websites, often domiciled
abroad and constantly on the move, obtain the majority of their revenues from advertising and
subscriptions.

The concept has previously been outlined as part of a mission that the Minister for the Digital
Economy granted to Messrs Brochand and Sirinelli in 2011, with the aim of drafting codes of
conduct and charters to be adopted by various stakeholders. However it was never brought to
fruition  due  to  narrow political  agendas,  and  above all  the  need to  identify international
solutions. 

The concept was readdressed in the Hadopi report of 15 February 2013130, which emphasised
the overriding role of advertising and online payment operators in the business activities and
growth  of  websites  heavily  involved  in  infringements,  either  due  to  the  proliferation  of
revenue-generating banner ads, or through the payment methods that they provide both for
subscriptions and unit payments.

These considerations were extended as part of the report submitted by the Lescure mission131,
which  reiterated  the  analysis  conducted  under  the  European  Commission's  "Fight  against
counterfeiting and piracy" unit by recommending that this route be examined.

It would be worth examining this focus area again today, now that advertising and online
payment operators are involved in combating online child pornography, money laundering
and illegal gambling. 

The problem is as follows: representatives from the advertising and payment services sectors
are well aware of the adverse effects on their image of the use of their resources for acts of
infringement. They would therefore be in favour of implementing measure to stop such acts.
Conversely however,  in  order  to  act,  they need  to  have  access  to  sufficiently  conclusive
evidence in order to justify their intervention. They are of course reluctant to intervene when
the situation is unclear, and are anxious to avoid rendering themselves liable to websites, other
intermediaries or web users if their initiatives are deemed to be untimely or inappropriate. 

Therefore, although online payment services may take some measures in order to stop specific
acts (i.e. removing the right to use a payment method, indirect account closure, etc.), this is
only  after  they  have  implemented  procedures  which  enable  certain  infringements  to  be
reported together with evidence and descriptions. Agreements have now been made between
some service providers and rights holders, and some service providers already implement, in
certain fields, methods that enable recorded offences to be followed up in order to limit cases
of accounts being reopened under another identity.  Yet these measures are insufficient.

Any solutions that are considered in the advertising sector should take into account changes to
ad placement systems. In a 'performance' system, the advertiser does not buy a specific space

130 Report  of  15  February  2013  on  ways  of  combating  streaming  and  direct  illegal  downloads:
http://www.hadopi.fr/sites/default/files/page/pdf/Rapport_streaming_2013.pdf.
131 Pierre  Lescure,  "Act  II  of  the  cultural  exception"  mission,  Contribution  aux  politiques  culturelles  à  l’ère  du
numérique [Contribution to cultural policies in the digital age], May 2013.
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as they would in the material world, but rather the communication of a message to a target
audience. In other words, the advertiser does not know in advance where its ad will be placed.
The situation is compounded by the use of automated processes. However, in areas other than
literary  and  artistic  property,  advertisers  have  already  implemented  measures  to  avoid
inappropriate associations (e.g. alcohol ads on sites aimed at minors). It should indeed be
possible to configure the tools used in order to avoid placing ads on infringing websites. In
order to do so however, the illegal literary and artistic property status of the relevant sites has
to be known.

Ms Imbert-Quaretta's report suggests an extension of these initiatives in France through the
signing of two sectorial charters, under the auspices of the public authority. According to the
report (p. 11), "the purpose of these charters is to define a framework for the involvement of
advertising and online payment operators in the fight against online copyright and related
rights infringements, and to set out specific terms for the intervention of such operators. It
may  be  worth  considering  adding  to  these  charters  with  other  soft  law  instruments,
particularly  those  relating  to  the  major  search  engines  and  technical  hosting  providers
(servers), so as to optimise the way in which reports of copyright infringements submitted to
them by right holders are processed".  

However, such initiatives will only succeed on two conditions:

-  Such solutions  cannot  remain  national,  and it  is  crucial  that  they are passed on and
developed at an EU level;

- A fast and reliable information source needs to be established on the status of the websites
in question. Any uncertainty in this area will cause inaction, as both advertising and
payment method professionals will be reluctant to act under doubtful circumstances, for
fear of rendering themselves liable. 

Of course  the  second condition  gives  rise  to  certain  difficulties.  It  involves  obtaining  an
objective assessment of the situation of the sites in question, but who from?

The objective assessment would ideally be provided through the intervention of the public
authority, which would record infringements of exclusive rights (primarily from information
provided by rights holders) and would make its observations public. 

Many contributors from the relevant sectors immediately think of going to a judge in order to
distinguish illegal sites from legal sites.  Yet this  route,  if  kept,  would remove part  of the
effectiveness of the planned system, primarily for time or even procedural reasons.

Therefore  should  a  new  body  be  created?  France  is familiar  with in  independent
administrative authorities, but is this the case elsewhere?

In addition, such an institution would require resources and authority. 

In any case, according to Ms Imbert-Quaretta's report, the public authority would have to be
able  to  work  in  conjunction  with  other  bodies,  administrations  or  institutions  in  order  to
"cross-compare  a  certain  amount  of  data  and  analyses  in  order  to  reach  an  overall
observation on the site, based on quantitative and qualitative evidence". For this, she would
make  use  of  quantitative  and  qualitative  evidence  relating  both  to  the  content  and  the
economic models used132.

132 The Imbert-Quaretta report cites the following as examples (pp. 13-14):

- Quantitative evidence: The number of works published on the website without permission from right holders,
particularly in relation to the total number of files hosted and the site's estimated traffic; the number and content of take
down requests made by right holders, particularly in relation to the site's estimated traffic; the number of links pointing
to illegal content, particularly in relation to the total number of links appearing on the website and its estimated traffic;

- Procedural and legal evidence: Due diligence in the removal of illegal works or links following a request by a
right holder; transparency of the site managers (publication references, 'Whois' data, contact methods etc.) ; website's
responses to any questions from the administrative authority; compliance with or failure to recognise extended take
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It remains absolutely clear that even with such a streamlined process, information is rarely
comprehensive. A website does not always contain only illegal content. Therefore, to what
extent should the illegal nature of some of the content be allowed to contaminate the whole
site, in order to justify overall prohibition measures? Such measures may seem too severe or
even  unfair,  to  the  point  of  deterring  payment  service  and advertising  operators.  On the
contrary, the risk taken by the technical service provider in question may persuade it to take
greater  care over  the content  published.  We deem that  the solution should be customised
according  to  the  recipient  of  the  measure  and  the  severity  of  the  monitoring  obligation
imposed on it.

Be that as it may, this route ought to be examined, and it would be helpful for France to
encourage the European Union to develop its thinking on this topic.

In order  to  extend the solutions  outlined  by certain States,  the European Union ought  to
consider implementing a new thought process alongside that planned for the re-examination
of Directive 2001/29/EC.

In addition to the scenarios described by Ms Imbert-Quaretta's report, the initiative should
maybe also take into account  the situation  of  link databases,  directories  and even search
engines.

Yet rather than promoting the development of contractual solutions which already exist in
certain States, the European Union could lean towards solutions which promote widespread
action.

Finally, many rights holders are sceptical and have called for the solutions to be listed in a
European instrument  which carries sanctions,  rather  than relying on self-regulation alone.
While the advantage of codes of conduct is that they create 'virtuous circles' which are able to
gain in strength and significance as a result  of their  success,  there are always immutable
pockets which only enforcement action can curb.

3.5. Provisional Conclusions

Four focus areas could be considered:
- The creation of a fair compensation system for rights holders by virtue of certain effects

of the conditional no liability regimes set up by the e-commerce Directive (see 3.1).
- The exclusion (within the scope of copyright and related rights) of some of the effects

of the conditional no liability regimes laid down by the e-commerce Directive (see 3.2).
- The adoption of new special statuses specific to certain technical service providers (see

3.3).
- The involvement of some advertising and payment method operators in the curbing of

infringers' revenue sources (see 3.4).

These various solutions share the fact that they are all linked to the e-commerce Directive.
However, this Directive does not need to be reopened in order to put in place solutions 1 & 2.

down injunctions (see part 3) or court injunctions; appearance on similar lists in other countries, any national or foreign
rulings on the website's activities;

- Qualitative evidence related to the content and economic model; type and content of adverts on the website;
any IT security dangers for users (exploitation of flaws or inciting users to download malicious software); interaction
(particularly financial) with other websites heavily involved in infringement, for example affiliation schemes; payment
or absence of payment to uploaders depending on views of uploaded content; the types of benefits highlighted for site
subscriptions.
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It  is  entirely possible  for  the European legislator,  without  having to  officially amend the
legislative text of the European e-commerce Directive:

- To create a compensation system within the copyright and related rights instrument;
- To curb some of the effects of the conditional no liability regimes applicable to literary

and artistic property.

Likewise,  assuming that creation of a system aiming to involve all advertising and payment
method operators would be best placed within new provisions of the e-commerce Directive,
this solution can be reached by other means: 

- Either by promoting solutions involving charters or soft law;
- Or, at least on a trial basis, by placing these solutions within the scope of copyright

legislation where other sectors might be affected.

Only  the  creation of  a  new technical  service  provider status (intermediary between  a
hosting provider and a publisher) would require an actual amendment to the e-commerce
Directive. We note however that some of the effects sought in this way may be obtained
within  the  scope  of  solution  number  2,  which  recommends  curbing  some  of  the
legislation's effects within the field of copyright and related rights, both due to the specific
nature of the topic and to the existence of technical measures which enable new obligations to
be adopted.
Yet it remains that, for the sake of coherence and effectiveness, it would appear that the e-
commerce Directive needs to be reopened, and at the very least Articles 12 to 15, in order to
modernise a text which has become very outdated and which provides, in the light of its
implementation by judges, inappropriate solutions to modern scenarios and developing uses. 

We would like to see a request for the following, in conjunction with one of the above routes:
- The  dispelling  of  doubts  regarding  the  option  of  involving  the  technical  service

providers covered by Articles 12 to 15 in anti-infringement activities without holding
them liable (see 3.3),

- The creation of an authority that can order technical service providers to take measures
aimed at eliminating issues (see 3.3).

71



Summary of the Mission's Recommendations

The  vast  majority  of  contributors  expressed  their  opposition  to  the  reopening  of  Directive
2001/29/EC. 
France's  position  is  relatively easy to  define:  it  does  not  accept  the principle  of  reopening the
Directive while the actual need for a re-examination of existing solutions has not been proven.
That said, the European desire for reform seems strong, as has been reaffirmed by Jean-Claude
Juncker, the new European Commission President133. Therefore, the mission proposes the following
recommendations.

1 - Insisting on the need for and duty of coherence:

- Do not accept the principle of reopening Directive 2001/29 without  also considering the
principle of reopening Directive 2000/31/EC on electronic commerce, or at the very least
Articles 12 to 15 of this legislation.

- In this respect, create a new status for certain technical intermediaries whose activities were
little (or un-)developed in 2000.

- Even if Directive 2000/31/EC is not reopened, propose some solutions to mitigate some of
the effects of the latter in the field of literary and artistic property.

It  is  entirely  possible  for  the  European  legislator,  within  a  copyright  and  related  rights
instrument:
- To create a fair compensation system;
- To curb, within the same framework, some of the effects of the conditional no liability

regimes applicable to literary and artistic property;
- To create or establish a system aiming to involve some advertising and payment method

operators:  
- Either by promoting solutions based on charters or soft law,
- Or,  at  least  on  a  trial  basis,  by placing  these  solutions  within  the  scope  of

copyright legislation even if other sectors might be affected.

2 - Play an active role in negotiations following a decision to reopen Directive 2001/29

The following positions could be adopted in the three fields in which the Commission wishes to
work:

2.1 - Regarding the monopoly:

Help the Commission to dispel the doubts resulting from CJEU case law:

133 Mission letter of 10 September 2014: "copyright rules should be modernised during the first part of this mandate, in
the light of the digital revolution, changed consumer behaviour and European cultural diversity".
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- Work on clarifying the content of certain rules, by:
o Giving them more power (non-exhaustion of the distribution right in the case of the

online supply of works),
o Settling any conflicts between standards (the requirement of the condition of a 'new

public', which is unexpected given the Member States' international commitments).

- Ensure however,  for reasons of substance as well  as methodology,  that the detail  of the
monopoly's structure is not rewritten, at the risk of ending up with an analytical concept of
the monopoly and losing the flexibility of the current system which enables literary and
artistic property rights to be spontaneously adapted to new uses.

- Invite the Commission, in the light of the term of protection of related rights, to reflect on
the  grounds  for  treating  rights  holders  differently (caused  by  Directive  2011/77),  and
potentially to propose solutions to remedy these discrepancies.

2.2 - Regarding the exceptions:

2.2.1 Reaffirm the preference of copyright systems for an analytical exceptions structure.

In comparison with the American fair use system, highlight:
- The predictability of the solutions,
- The greater ease of harmonisation,
- The more secure nature of this structure.

2.2.2  In  order  to  guarantee  a  greater  predictability  of  solutions  within  the  Union,  ask  the
Commission to:

- Settle the issue of whether or not, in addition to setting a maximum ceiling for the freedom
of users of works, the Directive also sets a minimum threshold when the exception is used
(potential  for  Member  States  to  choose  an  optional  exception  and  set  more  draconian
conditions for it that those set out by the European legislation);

- Clarify or confirm the content of a number of exceptions, so that the Court of Justice no
longer extends their scope or reduces their basis to nothing, or even to avoid having to create
a new exception;

- Settle  the  issue  of  interpretation  methods  to  be  used  by judges  in  order  to  prevent  the
continuation of the current structure, whereby the Court of Justice of the European Union
uses various methods with no apparent logic according to the scenario in question;

- Settle the issue of who the three-step test is for. Where required, promote the designation of
national judges as triple test recipients, who could then use the test as a rebalancing tool for
rights and interests.

2.2.3 Offer the Commission a logical guide providing grounds for the mandatory nature of the
regime and the existence of certain exceptions:

Adopt the mandatory exceptions – apart from any international obligation – only insofar as
(cumulative criteria):

o Proof has been provided:
 of the socio-economic need and
 the cross-border effect of the use in question;

o The process is made lawful through the use of objective criteria such as fundamental
rights or the existence of a major sociological issue.
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2.2.4 Propose a modus operandi to the Commission to enable any creation of new exceptions to be
justified:

- Add to the above conditions and to the principle of compliance with the three-step test, the
requirement to:

o Prove  that  the  existing  exceptions  do  not  resolve  difficulties,  even  with  several
changes made;

o Prove (in order to avoid reversing the principal/exceptions link) that the construction
of a limitation of rights will not ruin the chance of being able to reach another type
of solution already in place or under examination.

- Refuse to  allow a  new exception  solely because  it  will  be  compensated  (at  the  risk of
circumventing the principle of compliance with the three-step test).

- Propose  to  the  Commission  that  it  explore  the  areas  dealt  with  by  CSPLA  studies
(transformative works, data mining, libraries etc.).

3 - Regarding territorial application:

Encourage the Commission to exercise the utmost care and not to give in to the easiest solutions.

Any reform process should:

- Take into account technological developments, 
o not only in order to assess consumer aspirations,
o but also to evaluate potential technological answers to expectations.

- Aim to promote a new balance between content providers and distribution platforms.

- Ensure that it would not overturn the European economic model for production funding.

- Ensure that consumer requirements have not been met for the time being or could not be met
in the future through other, primarily contractual means.

- Ensure that the solutions cannot be found in other legal disciplines.

- Ensure that the solution sought is fully based, in all cases, on the current movement whereby
the rules of the country of reception, place of supply of services or country of the consumer
increasingly take precedence over that of the country of origin, establishment or emission,
particularly  as  regards  taxation,  the  protection  of  fundamental  rights  and  consumer
protection.

74



Appendix 1: Mission Letter

 Paris, on 28 May 2013

Professor Pierre Sirinelli

Dear Professor,

In its Communication on content in the Digital Single Market dated 18 December 2012,

the  European  Commission  indicated  that  it  would  complete  its  re-examination  of  the

European Union copyright framework in 2013, by performing an impact study (particularly in

the legal context), together with market studies and legislative drafting work. It set itself the

objective of reaching "a decision in 2014 whether to table the resulting legislative reform

proposals. The following elements will be addressed: territoriality in the Internal Market;

harmonisation, limitations and exceptions to copyright in the digital age; fragmentation of

the EU copyright market; and how to improve the effectiveness and efficiency of enforcement

while underpinning its legitimacy in the wider context of copyright reform".

With this in mind, I would like to entrust you with a mission on the issues surrounding

potential changes to the European copyright and related rights framework, and primarily the

possible  revision,  if  planned,  of  Directive 2001/29 on copyright  and related  rights  in  the

information society. Although there has been a lively debate on this topic over recent years

both in academic and political contexts, I would like your mission to clarify in a practical

manner  the issues  surrounding the  very difficult  decision  on whether  or  not  to  opt  for  a

revision, the advisability of which is not currently established, given the need to ensure the

stability of the law and legal certainty for stakeholders.  

The primary objective of the mission will be to make an assessment of the Directive

approximately 12 years after it was adopted, while highlighting the main issues raised by its

implementation.  It  should  reposition  the  question  of  whether  or  not  to  reopen  Directive

2001/29  in  the  context  of  other  applicable  international  law  (Berne  Convention,  WIPO

Treaties, and TRIPS Agreements) in order to determine the specific challenges. It must take

into  account  the  most  prominent  contributions  on  the  topic  from legal  theory,  including

official documents of the Member States that have made their position clear. The mission

must ensure that the relevant aspects are presented in relation to the main points identified in
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the Commission's communication of 18 December 2012, particularly the exceptions and their

potential for greater harmonisation, the issue of the territorial application of rights, the true

challenges of the fragmentation of the single market and the issues of effectiveness and the

implementation of rights.

Such a  mission  is  all  the  more  justified  given that  Act  II  of  the  cultural  exception

submitted by Mr Pierre  Lescure to  the President  of  the Republic  and to  the Minister  for

Culture and Communication on 13 May 2013 states its support specifically for the protection

and adaptation of literary and artistic property rights. The protection and adaptation of such

rights  are  set  to  form  the  core  of  the  High  council's  activities  in  the  coming  years,  in

accordance with future Government decisions.  

I would like to thank you sincerely for having agreed to take on this mission, to which

you are particularly well-suited given your eminent experience of the background issues, your

vast  academic  recognition  and  your  proven  knowledge  of  the  stakeholders  in  question,

following the notable success of your work on publishing agreements for books. You will be

supported by Christophe Pourreau, maître des requêtes of the Conseil d’État, and Alexandra

Bensamoun, Senior Lecturer HDR at Université Paris-Sud. Given the European Commission's

deadline of the beginning of 2014, we would be grateful if you could submit your findings to

us by the end of 2013.

Yours sincerely,

Pierre-François Racine
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Appendix 2: Questionnaire sent to contributing bodies

1/ The exploitation monopoly
Do you believe that Articles 2, 3 and 4 of Directive 2001/29/EC need to be adapted?
Do you think that more precise legislation would be required in order to cover some new acts
of making available?

2/ Exceptions to the monopoly
Should the Article 5 list of exceptions be changed? If so, how? Should some be deleted?
Should new ones be created?
Should the implementation conditions for some exceptions be reviewed?
Should some exceptions be made mandatory? Should some be protected? Is compensation
necessary?
Please specify.

3/ MTP and MTI (Technical measures for the protection and identification of works)
What role should be granted to technical measures? Which one should be given precedence?

4/ Article 8 (3) of the Directive
What should be the regime for Article 8 (3), transposed into French law in Article L. 336-2 of
the French Intellectual Property Code? What types of measures could be considered on the
basis of Article 8 (3)?  Could the route marked out by this provision be more thorough? If yes,
how?  What  link  should  there  be  to  the  'take  down'  procedures  set  out  by  Directive
2000/31/EC?

5/ Soft law
Should the implementation of codes of conduct be encouraged? And supported? In which
areas?

6/ Openings and extensions
Are there fields in which harmonisation is required? Where relevant, should a framework for
copyright agreements form part of this?
How could market defragmentation be improved?
Do the links between the various Community copyright Directives need to be revised?  Are
there any inconsistencies?
Do you think that any other issues should be raised as part of potential changes to Directive
2001/29/EC?

CSPLA members with access to studies comprising an initial assessment of the Directive's
application on certain points may send them to the mission office. Members may also provide
written answers.
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Appendix 3: List of organisations and contributors

1/ Author and performer representatives

Administration des droits des artistes et musiciens interprètes (ADAMI): Isabelle Feldman,
Director of Legal and International Affairs, and Anne-Charlotte Jeancard

Société des auteurs dans les arts graphiques et plastiques (ADAGP): Marie-Anne Ferry-Fall,
Managing Director, and Thierry Maillard, Legal Director

Conseil  permanent  des  écrivains  (CPE):  Marie  Sellier,  President,  Agnès  Defaux,  Vice-
President for Images, and Emmanuel de Rengervé

European Grouping of  Author  and Composer  Societies  (GESAC):  Véronique  Desbrosses,
General Secretary

Société des auteurs et compositeurs dramatiques (SACD): Pascal Rogard, Managing Director,
and Hubert Tilliet, Legal Director

Société  des  auteurs,  compositeurs  et  éditeurs  de  musique  (SACEM):  David  El  Sayegh,
General Secretary and Caroline Bonin, Legal Director

Société des arts visuels et de l’image fixe (SAIF): Olivier Brillanceau, Managing Director,
and Agnès Defaux, Legal Director

Civil Society of Multimedia Authors (SCAM): Hervé Rony, Managing Director, and Marie-
Christine Leclerc-Senova, Legal Director

Société des gens de lettres (SGDL): Jean-Claude Bologne, President, Valérie Barthez, Legal
Director, and Geoffroy Pelletier, General Secretary

Société nationale des auteurs et des compositeurs (SNAC): Simone Douek, President, Jean-
Marie Moreau, Honorary President, and Emmanuel de Rengervé, Executive Officer

Union nationale des syndicats d’artistes musiciens de France-CGT (SNAM-CGT): Laurent
Tardif

Société française des intérêts des auteurs de l’écrit (SOFIA): Christian Roblin, Director, and
Florence-Marie Piriou, Legal Director

Société  de  perception  et  de  distribution  des  droits  des  artistes-interprètes  (SPEDIDAM):
Xavier  Blanc,  Director  of  Legal  and International  Affairs,  and  Denis  Verrey,  Director  of
Contracts and Disputes

Union nationale des auteurs et des compositeurs (UNAC): Dominique Pankratoff, President

Fondation Giacometti: Véronique Wiesinger, Director, Patrick Refalo, General Secretary, and
Emilie Le Mappian, Legal Officer

2/ Publisher and producer representatives

Association des producteurs de cinéma (APC): Frédéric Goldsmith, Executive Officer, and
Alexandra Winckler

Chambre syndicale de l’édition musicale française (CEMF) et société des éditeurs et auteurs
de musique (SEAM): Philippine Girard-Leduc, Legal Director

Chambre syndicale de l’édition musicale française (CESDM): Angélique Dascier, Executive
Officer
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Syndicat des éditeurs de services de musique en ligne (ESML): Gilles Bressand, Executive
Officer

Federation of European Publishers (FEP): Anne Bergman-Tahon, Director, and Liv Vaisberg,
Legal Officer

Fédération française des télécoms (FFT): Jean-Marie Le Guen

Fédération nationale de la presse d’information spécialisée (FNPS): Laurent Bérard-Quélin,
President of the Electronic Media Committee, and Boris Bizic, Legal Director

International Federation of the Phonographic Industry (IFPI): Olivia Regnier, Director of the
European Office

Institut national de l’audiovisuel (INA): Mathieu Gallet, President, Jean-François Debarnot,
Legal Director, and Marie-Laure Daridan, Head of Institutional Relations

Société civile des producteurs de cinéma et télévision (Procirep): Itzard Vanderpuyl, General
Secretary

Société civile des producteurs phonographiques (SCPP): Marc Guez, Managing Director, and
Laurence Marcos, Legal Director

French Publishers Association (SNE): Christine de Mazières, Executive Officer, Lore Vialle-
Touraille, Legal Director, and Catherine Blache, Head of European and International Affairs

Syndicat  national  de  l’édition  phonographique  (SNEP):  Guillaume  Leblanc,  Executive
Officer, and Alexandre Lasch, Legal Director

Syndicat des producteurs indépendants (SPI): Juliette Prissard, Executive Officer

Société  civile  des  producteurs  de  phonogrammes  de  France  (SPPF):  Karine  Colin,  Legal
Director

Canal + Group: Pascaline Gineste, Christine Nguyen and Séverine Fautrelle

Deezer: Adèle Zangs, Legal Director

Eurocinema: Yvon Thiec, Managing Director

Hachette Livre: Laure Darcos, Head of Institutional Relations

Reed Elsevier: Jean-Franck Cavanagh, Director of External Relations

TF1 Group: Jean-Michel Counillon, General Secretary, and Anthony Level, Legal Officer

Vivendi:  Sylvie  Forbin,  Director  of  Institutional  and European Affairs,  and Marie  Sellier,
Director of Public Affairs and Intellectual Property

3/ Technical service provider representatives

Association des services Internet communautaires (ASIC): Giuseppe de Martino, President,
and Benoît Tabaka, General Secretary

Apple: Marie Hugon, iTunes SARL

Google:  Alexandra  Laferrière,  Director  of  Institutional  Relations,  Benjamin  du  Chaffaud,
Senior Legal Counsel, and Cédric Manara, Copyright Counsel

Microsoft:  Marc  Mossé,  Director  of  Institutional  and  Legal  Affairs,  and  Quang-Minh
Lepescheux, Legal Officer

Orange: David Grosz, Director of Legal Affairs, Orange TV
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4/ User representatives

Confédération française pour la promotion sociale des aveugles et  amblyopes (CFPSAA):
Sylvain Nivard, President, and Alain Lequeux, Vice-President

Interassociation archives bibliothèques documentation (IABD): Marie-Dominique Heusse and
Michèle Battisti, Vice-Presidents

UFC Que Choisir: Karine de Krescenzo and Antoine Autier, Mission Representatives

5/ Other contributors

European Commission, DG Internal Market and Services, Intellectual Property Directorate:
Maria Martin-Prat de Abreu, Head of Copyright Unit, and Jean Bergevin, Head of the Anti-
Counterfeiting Unit

Hadopi:  Jacques Toubon, Former Minister  and Member of the Panel,  and Sarah Jacquier,
Legal Director
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